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AtIAS Part 3, of the Supreme Court of the
State of New York, County of New

York, at the courthouse, 60 Centre Street,
in the County, City and State of New
York, on thel;};day of W\ N A, . X 2010,

PRESENT:

HON. EILEEN BRANSTEN, J.5.C.

_____________________________________________________________ X
In the Matter of Index No.: 41292/85
the Liquidation of AMENDED

ORDER TO SHOW CAUSE
Union Indemnity Insurance Company of New York. \
_____________________________________________________________ X

Based upon the attached affirmation of David Axinn, Deputy General Counsel of the
New York Liquidation Bureau (“Bureau™), dated April 19, 2010, and the exhibits thereto
(“Axinn Affirmation”), on behalf of James J. Wrynn, Superintendent of Insurance of the State of
New York, in his capacity as ﬁquidaior (;‘Liquidatof’;) of Union Indeﬁmity Iﬁsui’aliée..(ioﬁli)ény"
of New York (“Union”), and upon all other papers previously submitted and all proceedings
heretofore had herein, and it appearing that the relief sought should be granted;

LET all claimants and parties interested in the affairs of Union show cause before this
Court at IAS Part 3, Room 442, at the courthouse located at 60 Centre Street in the City, County
and State of New York, on the '15th day of June, 2010 (the “Return Date™) at 10 o’clock a.m., or
as soon thereafter as counsel may be heard, why an order should not be made: (i) accepting the
submission of the Liquidator’s proposed revised claims allowance procedure order (copies of
which arc annexed as Exhibits 3 and 4 to the Axinn Affirmation); and (ii) granting such other

@

relief as this Court deems just and proper; and



LET the Liquidator and all other interested parties appear for argument ‘at TAS Part 3,
Room 442, at ihe__coulthouse located at 60 Centre Street in the City, County and State of New
York, on the 22nd day of June, 2010 at 10 o’clock a.m;

AND, sufficient cause having been alleged therefor, and the Court having found the form
and methods of notice specified herein to be the best notice practicable, it is hereby

ORDERED, that notice of this Order to Show Cause (“Notice”) shall be substantially in

the form attached hercto and service shall be made at least 30 days prior to the Return Date by:

(i) posting the Notice on the Internct web page maintained by the Bureau at http://www.nylb.org;
and (ii) sending the Notice by U.S. mail to all known reinsurers that have not rescinded thejr
reinsurance contracts with Union and all creditors designated as Class Two under New York
Insurance Law Section 7434 with unadjudicated claims in the Union estate; and it is further
ORDERED, that the form and methods of notice specified herein are hereby approved as
in accordance with the law and as the best notice practicable and shall therefore constitute due
and sufficient ﬁotice of this Order to Show Catise and the scheduled Return Date herein and the
relicf sought ihérein to all persons and entities entitled to receive such notice; and it is further
ORDERED, that the approved form of notice shall direct that any responsive papers
(“Responsive Papers”) be served on the Superintendent so as to be received at least seven days
prior to the above-scheduled Return Date, and that service on the Superintendent shall be made
by first class mail at the following address:
Superintendent of Insurance of the State of New York as
Liquidator of Union Indemnity Insurance Company of New York
123 William Street, Second Floor

New York, New York 10038-3889
Attention: John Pearson Kelly, General Counsel



and by submitling copies of the Responsive Papers, with affidavit of service, upotd the this Court,
on or before the Return Date; and it i§ turther

ORDERED, that in the absence of Responsive Papers filed pursuant to the previous
paragraph on or prior to the date specified, no party shall be entitled to be heard at the hearing;
and it is further

ORDERED, that any person or entity that fails to serve Responsive Papers as provided
herein shall be deemed to have waived any objections to the relief herein and shall be barred
from raising objections in this or any other proceeding concerning the matters set forth herein;
and 1t 1s further N

ORDERED, that in the absence of Responsive Papers filed pursuant to the previous

paragraph on or prior to the date specified, the Court may, in its discretion, enter relief without a

hearing.

ENTER:
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IN THE MATTER OF THE LIQUIDATION OF
UNION INDEMNITY INSURANCE COMPANY
Supreme Court County of New York
Index No.: 41292/1985

NOTICE

By order dated July 16, 1985 (“Liquidation Order™), the Supreme Court of the State of New York, County
of New York (“Court”), placed Union Indemnity Insurance Company of New York (“Union”) into
liquudation and appointed the then-Superintendent of Insurance of the State of New York and his
successors m office as liquidator (“Liquidator™).

On March 19, 2010, the Court entered an order directing the Liquidator to “submit a proposed order
delineating the steps that are to be implemented to conform with In the Matter of the Liquidation of
Midland Ins. Co. (Everest Re), 18 Misc.3d 1117(A), 856 N.Y.S.2d 498 (Sup. Ct., N.Y. Co. 2008)
[‘Midland Decision’] within 30 days of the entry of this order.”

On April 19, 2010, the Liquidator submitted to the Court an order to show cause and supporting
affirmation seeking an order: (i) accepting the submission of the Liquidator’s proposed revised claims
allowance procedure order (“Proposed Order™); and (ii) granting such other relief as this Court deems just
and proper. The Proposed Order would conform the claims allowance procedure in the Union estate to
the Midland Decision.

The return date on the order to show cause is June 15, 2010 (“Return Date™). If you wish to object to the
Petition, you must serve a written affidavit or affirmation sefting forth your objections and all supporting
documentation (“Answering Papers”) upon the Liquidator so as to be received by the Liquidator at least
seven business days prior to the Return Date, and by submitting copies of the Answering Papers, with
affidavits of service on the Liquidator, to the Court at IAS Part 3, Room 442, at the Courthouse located at
60 Centre Street, New York, New York, on or before the Return Date. Service on the Liqudator shall be
made by first class mail at the following address:

The Superintendent of Insurance of the State of New York as
Liguidator of Union Indemnity Tnsurance Company of New York
{Attention: John Pearson Kelly)

123 William Street

New York, New York 10038-3889

The Liquidator and all other interested parties are directed to appear for argument at the Courthouse
located at 60 Centre Street, New York, New York, IAS Part 3, Room 442, on June 22, 2010 at 10:00 a.m.

All claimants and parties interested in the affairs of Union are advised to review all available information
and to protect their rights accordingly. The Liquidator has posted the Order to Show Cause on its
website, www.NYLB.org. In the event of any discrepancy between this notice and the documents
submitted to Court, the documents control.

Dated: April 27, 2010 JAMES J. WRYNN
Superintendent of Insurance
of the State of New York as
Liquidator of Union Indemnity Insurance
Company of New York



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK, IAS PART 3

_______________________________________ X

In the Matter of Index No. 41292/85
the Liquidation of (Hon. Eileen Bransten)
Union Indemnity Insurance Company of New York. AFFIRMATION
_______________________________________ X

David Axinn, an attorney duly admitted to the bar of this State, affirms the truth
of the following, subject to the penalties of perjury:

1. [ am Deputy General Counsel of the New York Liquidation Bureau, the
entity which carries out the duties of the Superintendent of Insurance of the State of New
York (“Superintendent”) in his capacity as Liquidator of Union Indemnity Insurance
Company of New York (“Union Liquidator™). 1 submit this affirmation in connection
with the Order to Show Cause presented to this Court on April 19, 2010, submitting a
proposed Revised Claims Allowance Procedure Order (“Proposed Order™) in this
proceeding,.

2, By order, entered March 19, 2010, this Court directed the Union
Liquidator to “submit a proposed order delineating the steps that are to be implemented (o
conform with /n the Matter of the Liquidation of Midland Ins. Co. (Everest Re), 18
Mise.3d 1117(A), 856 N.Y.5.2d 498 (Sup. Ci., N.Y. Co. 2008) within 30 days of the
entry of this Order.”

3. The procedure for allowing claims in the Union estate is currently
governed by an order dated, January 3, 1996 (“January 3, 1996 Procedures Order™), a

copy of which is attached hereto as Exhibit 1.



4, Subject io the objections noted below, the Union Liquidator hercby
submits a copy of the Proposed Order conforming Union’s claims procedures to the
claims procedure order entered by Supreme Court, New York County (Stallman J. ), in
the Midland estate (“Midland Court™) on May 31, 2009 (“Midland Order”) with some
modifications tailored to the Union estate. A copy of the Midland Order is attached
hereto as Exhibit 2. Copies of the Proposed Order and a blacklined version of the
Proposed Order reflecting modifications made to the Midland Order are collectively
attached hereto as Exhibit 3. In addition, as discussed below, the Union Liguidator is
submitting in the alternative a simplified amendment to the January 3, 1996 Procedures
Order that would avoid many of the costs and delays associated with the Midland Order.
A copy of the simplified version of the Proposed Order is attached hereto as Exhibit 4.

5. In Matier of Liquidation of Midland, dated January 14, 2008 (“Midland
Decision™), the Court supervising the Midland Hquidation held that “the current
procedure for allowances of claims has not taken into account the contractual rights in
agreements between Midland and its reinsurers, like Everest.” 18 Misc.3d 1117(A) at
*30. Accordingly, the Midland Court directed that:

this Court has exercised its powers under Article 74 of the Insurance Law

to direct changes in the Liquidator's procedures for the allowance of

claims and in the procedure for court approval of allowed claims, where

existing procedures could be viewed as conflicting with rights in

reinsurance contracts between Midland and its reinsurers.

18 Mise.3d 117(A). Pursuant to the Midland Decision, the Midland Court entered the
Midland Order, dated May 31, 2009, which set forth a lengthy procedure governing the

Midland liquidator’s (“Midland Liquidator™) allowance of claims and the rights of

claimants and reinsurers to object to such recommendations,



6. On July 16, 2009, the Midland Liquidator filed a cross-appeal in the
Appellate Division, First Department, from both the Midland Decision and the Midland
Order.' A copy of the Midland Liquidator’s Notice of Cross-Appeal and Pre-Argument
Statement without exhibits submitted to the Appellate Division are annexed collectively
hereto as Exhibit 5. On appeal, the Midland Liquidator intends to argue that the Midland
Court erred by holding that a reinsurer’s interposition rights entitle the reinsurer to
litigate such defenses in a New York Insurance Law (“Insurance Law”) Article 74
proceeding before a referee. The Midland Liquidator will also argue that the
mterposition rights granted under the Midland Order impose unnecessary burdens and
interfere with the Liquidator’s discretion to recommend claims for allowances in the
Midland proceeding. Rather, the Midland Liquidator contends that a reinsurer’s
contractual Interposition rights entitle the reinsurer to participate in the claims afllowance
process by advising and informing the Midland Liquidator of its potential defenses to
pending claims, but not to adjudicate those defenses in a referee hearing,

7. This Court has directed the Union Liguidator to submit procedures to
conform Union’s allowance procedures with the Midland Order. The Union Liquidator
asserts the same objections to the Proposed Order as are asserted in his cross-appeal from
the Midland Order. Specifically, the Union Liquidator objects asserts that reinsurers with
contractual interposition rights in this proceeding do not have the right to litigate their
defenses in the Article 74 proceeding, but rather are limited to the right to advise and
inform the Union Liguidator of such defenses in the claims allowance process.

Furthetmore, the Court of Appeals’ decision in Liguidation of Union Indem. Ins. Co. of

' Presently, the appeal and various cross-appeals are scheduled for oral argument before the Appellate
Division in the September 2010 term.



N.Y. (Michigan Nat'l Bk v. American Centennial Ins. Co.), 89 N.Y.2d 94 (1996),
significantly reduced the amount of reinsurance that remains to be collected in the Union
estate, such that Union has a far less sizable reinsurance program than Midland. To
impose the Midland Order on the Union estate will impose unwarranted costs and delays
in the allowance of claims, and impede the expeditious closure of the Union estate.

g, In Michigan National, the New York Court of Appeals held that in light of
Union’s failure to disclose its insolvency, Union’s reinsurance contracts were procured
by fraud and, therefore, subject to rescission. Id. Following the Michigan National
decision, some of Union’s reinsurers affirmatively rescinded their contracts with Union
and returned premium payments to Union. Other reinsurers did not expressly rescind
their contract and retained Union’s premium, and so are presumed to have active
contracts, Accordingly, Union’s reinsurance program, o the extent it survives the
Michigan National decision, is more limited than that of Midland, and the Union
Liquidator_ intends to seek re_insurance payments from a smaller group of reinsurers,

9. To conform the Proposed Order to Union’s reinsurance program, the
Proposed Order contains certain modifications. First, the Proposed Order clarifies in
paragraph 1 that the revised allowance procedures will apply prospectively to all claims
submitted for allowance following entry of the Proposed Order. Second, the Proposed
Order clarifies in paragraph 2(a) that Pre-Allowance Notices to reinsurers need only be
sent 10 those reinsurers to which the Union Liquidator intends to submit reinsurance
claims. Such langunage modifies the requirement in the Midland Order that the Pre-
Allowance Notice shall be sent to “all reinsurers entitled to notice pursuant 1o one or

more reinsurance coniracts.” The modification is to account for the impact of the



Michigan National decision in the Union estate, which would make adopting the Midland
Order in its present form impracticable.

10. Paragraph 2(a) of the Proposed Order also clarifies that the Union
Liquidator must submit a Pre-Allowance Notice to a reinsurer prior to submitting a
reinsurance claim to the reinsurer. However, the Proposed Order provides that the Union
Liguidator’s failure to submit a Pre-Allowance Notice to a reinsurer would be without
prejudice to the Union Liquidator’s right to submit such a notice at a later time,

11. Paragraph 3 of the Proposed Order reserves the Union Liquidator’s right
to appeal, reargue or otherwise seek modification of the Proposed Order. As stated
above, the Proposed Order will require the estate to incur significant expense and delay
associated with the implementation of the Proposed Order and its various timetables. As
an alternative, the Union Liquidator, therefore, proposes that the January 2, 1996
Procedures Order remain in effect, but be amended to provide as follows:

In the event that the Union Liquidator intends to submit a claim to

a reinsurer for payment, the Union Liquidator shall, prior to the

allowance of the claim, notify the reinsurer of the proposed

allowance and provide the reinsurer a reasonable opportunity to

interpose any defenses that the reinsurer has the coniractual right to

interpose, and to be heard on such defenses before a referee.
(Sec Ex. 4, hereto). Such language would provide a simplified means of conforming
Union’s revised allowance procedures with the Midland Order, and would avoid many of
the administrative complications and delays that would inevitably be associated with the
Midland Order.

12. No previous application has been made for the relief requested herein to

this or any count.



13. WHEREFORE, the Union Liquidator hereby respectfully submits the
attached Proposed Order in compliance with this Court’s March 19, 2010 order.
However, if granted, the Union Liquidator, reserves his rights to appeal or seek
modification of the Proposed Order. In addition, as an alternative, the Union Liquidator
proposes a simplified version of the Midland Order, which avoids many of the delays and
costs associated with adoption of the Midland Order.

Dated: New York, New York
April 19, 2010

G f /’x« e
Dawd Axinn
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of the Supreme

Court of the State of New York,.
60 Centre Street, in the Boerough
of Manhattan, Clty and State of

New York, cgbgthe day

JUSTICE.
___________________________ b4
In the Matter of

the Liquidation of

UNION INDEMNITY INSURANCE COMPANY OF

REW YORK

e A M e e e s

of , 1996
5$th7

Indexz No.: 41292785

ORDER APPROVING THE
LIQUIDATOR'S PROPOSED
PROCEDURE FOR JUDICIAL
REVIEW OF RECOMMENDATION%

EDWARD J. MUHL, the Superintendent of Insurance of the |

. State of

i
i

New York as Liguidator of UNION INDEMNITY INSURANCE

COMPANY OF NEW YORK (the "Liquidator®),

- by Petition dated Octo

. allowance

from the
interests

("UNION"),

- {(the "Procedure") for judicial review
of claims made in this proceeding, and it appearingi
Petition that the Procedure will best serve the

of UNION INDEMNITY INSURANCE COMPANY OF NEW YORK :

having moved this Court !

ber257h, 1996, for approval of a procedure

of recommendations for

its creditors, all other interested persons and that

it should be approved and implemented;

IT 1S HEREBY ORDERED:

L.

The Procedure is approved.



2. The Court finds that the Procedure is required for
'Gthe orderly administration of the UNION estate. The Procedure
‘:wiil enable the Liquidator to dispose of claims on an ongoing

basis while offering due process to all claimants who object to

his recommendations.

3.

a)

The Procedure is as follows:

The Ligquidator shall, on a periodic basis,
prepare a 1list of claims recommended for
allowance, The Liquidator shall serve each
claimant with a "Notice of Determination®.
Service shall be made by first class mail to
Claimant's last known address. The Notice
of Determination shall advise each claimant
that:

i) The claimant's claim has been
recommended for allowance by the
Liquidator in the amount set forth

therein;
1i) 1E . the claimant accepts - the
Liquidator's recommendation, the

claimant is not required to take any
further action. The Liquidator will
submit an ex-parte motion to this
Court for an order approving  his
recommendation for allowance in the
amount set forth on the Notice of
Determination. The recommendation
will be approved by the Court and the
claimant will be entitled to share,
pro-rata, in distributions of assets,
if any, to be made by the Liquidator
based on the amount allowed.

iii) If the claimant disputes the amount
recommended for allowance, the claimant
may object to the Notice of
Determination by serving a written
objection on the Liquidator. The
written objection must be received by
the Liguidator within sixty days of




o)

the date of the Notice of Determinatcion.

iv) The Liguidator will refer each claim
for which there is a timely objection
to the referee appointed by order
entered April 26, 1991 to hear and
report on the validity of claimants®
objections and will notify each
claimant of the time and place of the
hearing on the claimant's claim,

The Liquidator shall submit an ex-parte order
seventy~-five days after the date of the
Notice of Determination, which shall provide
for the approval and confirmation of the
Liquidator's recommendations for allowance
with respect to each claim for which no
objection is received.

ENTER

Ty
w
)
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In the Matter of ' Inde}N - 41294/86
the Liquidation of ORDER

Midland Ingyranc Company

HON. MICHAEL D.STALLMAN, J,
Widag oz
/ On Apri} 3, 1986, Midlang Ynsurance Company, a Now Yok authorized stock cusualty

ingurer, wag declared insolvent and placed into liquidation ("Midland") under the receivership of

the Superintendent of Insurance ("Superintendent

from the Midland esthitc are made on allowed claims, By order dated January 30, 1997 (“January

1997 Order™), Justico Beverly Cohen #pproved a procedure for the allowance of claim;:- 3 ? - E}
\X f@ Pursuant o Decigion and Order dated January 14, 2008 (the “Decision o

"), this Court
held that “{t]o give crfect 10 the contractual interposition rights” of Midiand’s reinsusers, tRe !~ > 2609

B =g Voo
allowamnce procedures, in effcct pussuant 1o the January 1997 Order, should pe mogiijgg:r:,'i}‘;t;;“élri“i_jr_m (O
The Decigion held that those modifications should. {1} “permit TENSNS 6 auney) dofenues

avatlabile g tvtidinind 50 o the Liquidaice 1 moe sy allgweg by g Iutor it w oot

vastalty or wholly remsured - and (2) “estabire, 5, VYOCess in winich whoge: defenses can pe



2, The Decision alko required the Liquidator to "solicit input from reinsurers, major poticy

holders, and the guaranty associations and any otber intercsted parties abowt propuscd changes,” -
and “report 10 the Court within 120 days with proposed thanges.” Tho 120-day period was

extended for 75 days, with the advice and agreement of the reinsurers, major policyholders and

the guaranty sssociations (collectively, the “Interosted Partica™!

¢f. Since July 2008, the Liquidator and certain of the Ynterested Parties havo apprised the
Court of their progress in working with the Liquidator to prepare drafis of this proposed Order
over the course of several telephone conforence oalls, The Interosted Partios have provided their
input and suggested rovisions to the Liquidato;'s draft of thie proposed Ordor. The Liguidaior
incorpora&d many of these rovisions into ity proposed Order. The sabmission of thig proposed
Order is withont prejudice to any right to appeal.

5" In zccordance with the Decision, and in.addiiian to its draft of this proposed Ordgr, the
Liquidator submitted an affiemation which affirms that its draft of this proposcd Order and the
Liquidator's revised claime procedures for Midland ("Midland Claims Procedures’) wero

circulated to the Interested Pasties, that the Liquidator solicited and recojved input from the

Interested Parties, uidd that some of that input was incorporated into its drafis of this proposod

Order and the Midiand Claims Procedurag,

1.

The Liquidator has comi:liod with the Decision by modifying his claims

allowance procedures and creating the Revised Allowance Procedures described below in

e fecollpfl it 2. kbR v P

""This extension was predicated upon the Liguidater providing notite of such cxtenslon on the web-site of tho New
Yok Liquidelion Bureau {("Buresw™). Such Notico was posted on tho Durcau's web-site op June 6, 2008,
Theresfier, the 75.day poriod wos subsequently ox

ttnded scverad tmes, wgaln, predicated on notics provided by the
Liguidator en the Buresw's webs-site until such time that this propesed Order wos submitted,
2




2.

and non-Major Policyholders

The Revised Allowance Procedures apply to claime of both Major Policyholders

» @8 those lerms ave defined in Midiand Claims Procedures, The

Liquidator has the right 1o smend the Midland Claims Procedures so long s any amendments are

consistenl with the Revised Ai!owa'nce Procedures comained in this Order,

3.

(2)

»

(]

‘The Revised Allowance Procodures provide, in pertinent pan, as follows:

The Liquidator shall, on a periodic basis, prepars a list of any claima that the

Liquidator is considering for allowance and that are cither partially or wholly

reinsured. The Liquidator shell ywail a notive setting forth the listed claims {"Pre-

Allowance Notice™) 10 alf reinsurers cntitled to nolice pursuamt to one or more

reingurance ocnimcta isgucd by such reinsurors (' Rmnsurcrs ). If the identitics of

somo or uﬂ reinsurers that potentially reinsuro a particular claim are not known, a5

in the cuse of certein non-Major Policyholder claims, s general notice selting forth

the applicable rights of the reinaurcrs shall bs mailed to all reinsurers that have

not commuted or otherwise compromi h ctatm w:lh the L:quid to

If the Liquidator determines that a clmn}&shou bc aii {‘; L:imdalor shall &é?/&

mnil the cluimant & Notice of Determination CNOD™. The NOD shall advise
cach such claimant that the claim will be allowed by the Liquidator in the smount
set forth therein subject to potentisl objections and court approval, The NOD

shall not be mailed unti! at feasy sixty (G0) days after the Liquidator’s muiling of
the Pre-Allowance Notice.

A copy of the NOD shall be mailed to the Reinsurers and also to the applicable

State Guarnntly Association (“SQA™) (or, if not known, 10 the Midland

Coordinating Comimitiee (the “Coordinating Commiiltee™) of the National

Conference of Insuranco Guaramy Funds ("NCIGF™), I the claim does not

3



)

()

H

involve any reinsurance protoction wnd/or SGA involvement, the NOD shall not.
be mailed 1o any Reinsurers, any 8GA, or the NCIGF,

If the claimant disputes the amount of the allowance, then the claimant may object

to the NOD by serving a written objection on the Liguidator (“Objection”). The

Objection must be received by the Liquidator within sixty (60) days of the dat

¢ <rf

the NOD. The Liquidator shall, #fithin ten (10) business days of the dato of the

Liquidator's receipt of the Objection, send a copy of the same 10 any Reinsurey

and to uny SGA that the Liquidator knows has any involvement with the
claimant’s cluim {or, if not known, to the Coondinating Cornunitiec).

If the claimant does not mail 1o the Liguidstor a notico of aceeptance of the NOQD
within sixty (60) days of the date of tho NOD, then the claimant shall be docmed
to have sccopted the allowance. Within ten (10) business days of tho date that the
Liquidator has knowledye that lilt allowance has been sccepted or decmed
aceopted, the Liquidator shall advise the Reinsurers and any affected SGA (o, if
rot known, to the Coondinaling Committes) by mail that the claimant has
mcpiﬁd the allowance,

To the extent that & Reinsurer has a contractual right to interpose defensos that i
in good faith belicves are available to Midland or the Liquidator, such Reinsurer,
in cennection with the alfowance, may interpoesc such defenses on behaif of

Midland or the Liquidator. If such Reinsurer olects to exorcise such right, it shuli

mail a “Notice of Intent to Interposo Defenses” to the Liquidator and the clzimant

within ninety (90) days of tho date of the NOD. Tho Liquidator shafl mail a copy
of the Reinsurer’s Notice of Intent to Inferpose Defenses 1o any applicable SGA
{or, if not known,

to the Coordinating Commitlee), within ten (10) business days

4



()

{b)

0]

of ity yeceipt, and » copy o the claimant if it is received by the Liguidator prior to

receipt of any Objection from the claimant, Insuch cases, the claimant shall mail
A copy of ite Objection fo such Reinsurer contermnporancously with jts mailing of

the.Objectlon to tho Liquidator. Within thirty (30) days of reecipt of the

Reinsurer’s Notice of fntent to Interpose Defenses, the claimant may dlspute the

amount of the allowanco in the NOD g inadequate even where the clatmant had

previously accepted or been decmed 1o have accopted the NOD,

If one or more Reinsurers timely filcs a Notice of Intent to Interpose Defenscs,

ihen the abjection of the Relnsurer or Reinsurers shall be heard by & roferce, as sot

forth in subpamkraph (i) below.

If the claimant accepts or is deemed to have eceepted tho claim allowance, and 5o
Reinsurer serves a Notice of Imcm 10 Interpose Defenses, then the olaimant js not
required to take any further action. The qumdnlor will submit an ex-parte
motion to this Court no sooner than ninety-ono (91) days after the date of the
NOD, seeking an order spproving the allowance in the amount set forth on the
NOD. If the sllowance is approved by the Court, then the claimant will bo

entitled to share pro rata with c!&!man!.s‘ of tho same claes In the distribution of
agsets, if any, 10 be made by the Liquidator pursnant to New York Insurance Law

Axticle 74,

The Liquidator will refer oach claim for which there is a timely objection by a

claimant or timely Notice of Intent to Interpose Defenses filed by one or more

Reinsurers to tho referee sppolnted by order of this Court 1o hesr and report on
whether the olzim should be allowed or;di%!!owcd, in whole or inpar, =nclude i
timely objections oy defenses Faigsod byanypary: Where more then onc

N

5




(1))

(k)

m

Reinsurer hae exercised its contraciusl right to interpose defenscs 10 the same
claim, thers will be a single consolidated proceeding before the roferc,

The Liquidater will notify by mail cach claimant, Reinsurer, and any applicable

~ SGA (or, if not known, 1o the Coordinating Committe), of the time and place of

the hearing before & referoe,

An SGA shall have a right ® notice of and fo participate as a psrty in any judicial
or other proceeding, including any procecding befors a referee, conceming: (i) a
claim by tho SGA, or (if) a clnim bya pollcyi;oldcr or other claimant under a ‘
policy where (A) the SGA has paid s olaim under su;a_h policy and the claim by the
SGA has not been finally allowed and approved by the Court; oy (B) » éiuim has
been asserted aguinst the SGA wader such policy and the SOA has notified the
Liquidator that such claim may result in a olaim by the SGA against the
Liquidator. |

Ifby no Juter than thinty (30) days before the Liguidetor mails the NOD to the
Reinsurer(s), the Liquid'ntor has not provided a Reinsurer with all documents
properly requested by auch Reinsurer pussuant to & right 1o any accoss records
ciause or similar provision in its reinsurance contract, such Reinsvrer shail be
entitled to an extension of time to mail a Notice of Intent to !meméaa Defenses,
but in no ovent shall such oxtension of time be morc thay an additional fornty-five
(45) days. After service of tho NOD, Reinsurers shall be entitled o reasonable
acceas to the Liquidator’s olaim fils av needed. Such access shall be provided
within ten (10) business days of the Reinsurer’s request for accoss, provided,

howcver, that 2!} documents pécviouaiy copied for and provided to tho Reinsuser

or its agent shall not again be mado available,

6



(in) Sorvice or mailing as used anywhere herein refers o fivst-class makl 1o the lagt

known address of the party to be sesved, [ the partics agrce in writing thai

service or maiting nuy be sccomplished by means of eiccironic or facsimile

transmission in leu of mailing, aud o copy of such proof of thig authorized

substitute for mailing is retained for purposes of presenting 1o the Court, if

hecessary, such substitute service shail be accepted.

n) I the Liquidator fuils to timely meet any of the time periods set for mailing

notives pestaining to an allowance to any parly, it shall not affoct the validity of

the ullowance but shall only entitle the party that did not receive timely natice to

posipone the approval process untl such date as tha party’s notice rights have

been fultv protecied.

Dated: M B, oo
ew York, chw Yo
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK, IAS PART 3

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, X

In the Matter of Index No. 41292/85

the Liquidation of REVISED CLAIMS
ALLOWANCE

Union Indemaity insurance Company of New York. PROCEDURE ORDER

_______________________________________ X

PRESENT: HON. EILEEN BRANSTEN,

WHEREAS, on July 16, 1985, the New York Supreme Court, New York County
(“Receivership Court”™), eniered an order declaring Union Indemnity Insurance Company of New
York (“Union”) to be insolvent and placing it into liquidation under the supervision of the
Superintendent of Insurance of the State of New York (*Superintendent™) as liquidator
(*“Liguidator™);

WHEREAS, on January 3, 1996, the Receivership Court entered an Order Approving the
Liquidator’s Proposed Procedure for Judicial Review of Recommendations for Allowance of
Claims ("Union Claims Procedure Order”), seiting forth a procedure for the Liquidator to
recommend the allowance of claims and for the Receivership Court to review such
recommendations in the Union proceeding,;

WHEREAS, on June 2, 2009, the Supreme Court, New York County, entered an order in
In the Matier of the Liguidation of Midland Insurance Company, Index No. 41294/86,
establishing a procedure for the allowance of claims in that proceeding (“Midland Order™).

WHEREAS, the Receivership Court has entered an order, dated March 19, 2010 (“March
19, 2010 Order”), directing the Liquidator with respect to the allowance of claims, to “submit a
proposed order delineating the steps that are to be implemented to conform with [the Midland

Order] . . . within 30 days of the eniry of this [March 19, 2010] Order.”;



[TIS HEREBY ORDERED that:

(a)

(b)

The Union Claims Procedure Order is amended as set forth herein. This
amendment to the Union Claims Procedure Order shall apply only to claims
submitted to the Receivership Court for allowance on or after the date of entry of
this Order. The Liquidator has the right to further amend this Order so long as
any amendments are consistent with the revised claims allowance procedures
contained in this Order.

The revised claims allowance procedures are as {ollows;

The Liquidator shall, on a periodic basis, prepare a list of any claims that the
Liquidator is considering for allowance and that are either partially or wholly
retnsured. If the Liquidator intends to submit any such claim to a reinsurer for
payment, the Liquidator shall mail a notice of the claim (*“Pre-Allowance Notice”)
{0 the specific reinsurer to which the claim will be made (“Identified Reinsurer”),
The Liquidator may not submit a claim to a reinsurer for payment unless it first
mails such reinsurer a Pre-Allowance Notice of the claim. The Liguidator’s
failure to mail a Pre-Allowance Notice to a reinsurer shall be without prejudice to
the Liquidator to submit a Pre-Allowance Notice 1o the reinsurer at a later time.
If the Liquidator determines that a claim should be allowed, the Liquidator shall
mail the claimant a Notice of Determination (“NOD”). The NOD shall advise
each such claimant that the claim will be allowed by the Liquidator in the amount
set forth therein subject to potential objections and Receivership Court approval.
The NOD shall not be mailed until at least sixty (60) days after the Liquidator’s

mailing of the Pre-Allowance Notice.



(c)

(d)

(e)

(@

A copy of the NOD shall be mailed to the Identified Reinsurers and also, where
applicable, to the state guaranty association (“SGA™) (or, if not known, to the
Union Coordinating Committee (the “Coordinating Committee™) of the National
Conference of Insurance Guaranty Funds (“NCIGE™). If the claim does not
involve any reinsurance protection and/or SGA involvement, the NOD shall not
be mailed to any reinsurers, any SGA, or the Coordinating Committee of the
NCIGF.

[f the claimant disputes the amount of the allowance, then the claimant may object
to the NOD by serving a written objection on the Liquidator (“Objection”). The
Objection must be received by the Liquidator within sixty (60} days of the date of
the NOD, The Liquidator shall, within ten (10) business days of the date of the
Liquidator’s receipt of the Objection, send a copy of the same to any Identified
Reinsurer and to any SGA that the Liguidator knows has any involvement with

the claimant’s claim or, if not known, to the Coordinating Committee of the

If the claimant does not mail to the Liquidator a notice of acceptance of the NOD
within sixty (60) days of the date of the NOD, then the claimant shall be deemed
to have accepted the allowance. Within ten (10) business days of the date that the
Liquidator has knowledge that the allowance has been accepted or deemed
accepted, the Liquidator shall advise the Identified Reinsurers and any affected
SGA (or, 1f not known, to the Coordinating Committee of the NCIGE) by mail
that the claimant has accepted the allowance.

To the extent that an Identified Reinsurer has a contractual right to interpose

defenses that it in good faith believes are available to Union or the Liguidator,
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such Identified Reinsurer, in connection with the allowance, may interpose such
defenses on behalf of Union or the Liquidator. If such Identified Reinsurer elects
to exercise such right, it shall mail a “Notice of Intent to Interpose Defenses” to
the Liquidator and the claimant within ninety (90) days of the date of the NOD.
The Liguidator shall mail a copy of the Identified Reinsurer’s Notice of Intent to
Interpose Defenses to any applicable SGA (or, if not known, to the Coordinating
Committee of the NCIGF), within ten (10) business days of its receipt, and a copy
to the claimant if it is received by the Liquidator prior to receipt of any Objection
from the claimant. In such cases, the claimant shall mail a copy of its Objection
to such Identified Reinsurer contemporaneously with its mailing of the Objection
to the Liquidator. Within thirty (30) days of receipt of the ldentified Reinsurer’s
Notice of Intent to Interpose Defenses, the claimant may dispute the amount of
the allowance in the NOD as inadequate even where the claimant had previously
accepted or been deemed to have accepted the NOD.

If one or more Identified Reinsurers timely files a Notice of Intent to Interpose
Defenses, then the objection of the Identified Reinsurer or Identified Reinsurers
shall be heard by a referee, as set forth in subparagraph (1) below.

If the claimant accepts or is deemed 1o have accepted the claim allowance, and no
Identified Reinsurer serves a Notice of Intent to Interpose Defenses, then the
claimant is not required to take any further action. The Liquidator will submit an
ex-parte motion to this Receivership Court no sooner than ninety-one (91) days
after the date of the NOD, seeking an order approving the allowance in the
amount set forth on the NOD. If the allowance is approved by the Receivership

Court, then the claimant will be entitled to share pro rata with claimants of the



)

)
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same class in the distribution of assets, if any, to be made by the Liquidator
pursuant to New York Insurance Law Article 74.

The Liquidator will refer each claim for which there is a timely objection by a
claimant or timely Notice of Intent to Interpose Defenses filed by one or more
Identified Reinsurers to the referee appointed by order of this Receivership Court
to hear and report on whether the claim should be allowed or disallowed, in whole
or in part, including timely objections or defenses raised by a claimant or the
Identified Reinsurer. Where more than one Identified Reinsurer has interposed
defenses to the same claim, there will be a single consolidated proceeding before
the referee.

The Liquidator will notify by mail each claimant, Identified Reinsurer, and any
applicable SGA (or, if not known, to the Coordinating Committee of the NCIGF),
of the time and place of the hearing before a referee.

An SGA shall have a right to notice of and to participate as a party in any judicial
or other proceeding, including any proceeding before a referee, concerning: (i) a
claim by the SGA, or (i1) a claim by a policyholder or other claimant under a
policy where {A) the SGA has paid a claim under such policy and the claim by the
SGA has not been finally allowed and approved by the Receivership Court; or
{B) a claim has been asserted against the SGA under such policy and the SGA has
notified the Liquidator that such claim may result in a claim by the SGA against
the Liquidator.

If by no later than thirty (30) days before the Liguidator mails the NOD to the
Identified Reinsurer(s), the Liquidator has not provided an Identified Reinsurer

with all documents properly requested by such Identified Reinsurer pursuant to a



{m)

(n)

right to any access records clause or similar provision in ifs reinsurance contract,
such Identified Reinsurer shall be entitled to an extension of time to mail a Notice
of Intent to Interpose Defenses, but in no event shall such extension of time be
more than an additional forty-five (45) days. After service of the NOD, Identified
Reinsurers shall be entitled to reasonable access to the Liguidator’s claim file as
needed. Such access shall be provided within ten (10) business days of the
Identified Reinsurer’s request for access, provided, however, that all documents
previously copied for and provided to the Identified Reinsurer or its agent shall
not again be made available, and that the Identified Reinsurer shall agree to
reasonable confidentiality restrictions.

Service or mailing as used anywhere herein refers to first-class mail to the last
known address of the party to be served. If the parties agree in writing that
service or mailing may be accomplished by means of electronic or facsimile
transmission 1n lieu of mailing, and a copy of such proof of this authorized
substitute for mailing is retained for purposes of presenting to the Receivership
Court, 1f necessary, such substitute service shall be accepted.

If the Liquidator fails to timely meet any of the time periods set for mailing
notices pertaining to an allowance to any party, it shall not affect the validity of
the allowance but shall only entitle the party that did not receive timely notice to
postpone the approval process until such date as that party’s notice rights have

been fully protected.



3.

This Order 15 without prejudice to the Liguidator’s right to appeal or otherwise

seek the modification or vacatur of this Order.

ENTER:

J.S.C
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ITIS HEREBY ORDERED ghat: ) e

amendment to the Union Claims Procedure Order shall apnly only to claims

submiited to the Receivership Court for aliowance on or after the date of entry of

confained in this Order,

The revised claims allowance procedures are as follows:

{b)

The Liquidator shall, on a periodic basis, prepare a list of any claims that the
Liquidator is considering for altowance and that are either partially or wholly

reinsured, If the Liquidator intends to submit any such claim to a reinsurer for

pavinent, the Liguidator shall mail a notice of the claim (“Pre-Allowance Notice™)

fo_the specific reinsurer to which the elaim will be made (“Identified Reinsurer™).

The Liguidator may not submit a claim 1o a reinsurer for pavment uniess it first

mails such reinsurer a Pre-Allowance Notice of the glaim, The Liquidator’s

faiture to mail a Pre-Allowance Notice to a reinsurer shall be without prejudice o

the Liquidator to subimnit a Pre-Allowance Notice 1o the reinsurer at a later time,

mail the claimant a Notice of Determination (“NOQD™). The NOD shall advise
each such claimant that the claim will be allowed by the Liquidator in the amount
The NOD shall not be mailed until at least sixty (60) days after the Liquidator’s

mailing of the Pre~Allowance Notice.
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(©)

(d)

Conference of Insurance Guaranty Funds (“NCIGF™)). 1f the claim does not

involve any reinsurance protection and/or SGA involvement, the NOD shall not

be mailed to any geinsurers, any SGA, or the Cogrdinating Committee of the -

NCIGF,

If the claimant disputes the amount of the atlowance, then the claimant may object
to the NOD by serving a written objection on the Liquidator {(“Objection™). The
Objection must be received by the Liquidator within sixty (60) days of the date of
the NOD. The Liquidator shall, within ten (10) business days of the date of the
Liquidator’s receipt of the Objection, send a copy of the same to any Identified
Reinsurer and to any SGA that the Liquidator knows has any involvement with
the claimant’s claim pr, if not known, to the Coordinating Committeg of the
NCIGF,

If the claimant does not mail to the Liguidator a notice ol acceptance of the NOD
within sixty (60) days of the date of the NOD, then the claimant shall be deemed
to have accepted the allowance. Within ten (10} business days of the date that the
Liquidator has knowledge that the allowance has been accepted or deemed

SGA (or, if not known, to the Coordinating Commiitee of the NCIGF) by mail

that the claimant has accepted the allowance.
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defenses on behaif of Union or the Liquidator. if such Identified Reinsurer elects
to exercise such right, it shall mail a *“Notice of Intent fo Interpose Defenses” to
the Liquidator and the claimant within ninety (90) days of the date of the NOD.
The Liquidator shall mail a copy of the Identified Reinsurer’s Notice of Intent to
Interpose Defenses to any applicable SGA (or, if not known, to the Coordinating
Committee_of the NCIGF), within ten (10) business days of its receipt, and a copy
to the claimant if it is received by the Liquidator prior to receipt of any Objection
from the claimant. In such cases, the claimant shall mail a copy of its Objection
to such Identified Reinsurer contemporaneously with its mailing of the Objection
Notice of Intent to Interpose Defenses, the claimant may dispute the amount of
the allpwance in the NOD) as inadequate even where the claimant had previously
accepted or been deemed to have accepted the NOD.

1f one or more Jdentified Reinsurers timely files a Notice of Intent to Interpose

T

Defenses, then the objection of the Identified Reinsurer gr ldentified Reinsurers .-
shall be heard by a referee, as set forth in subparagraph (i) below,

If the claimant accepts or is deemed to have accepted the claim allowance, and no
ldentified Reinsurer serves a Notice of Intent to Interpose Defenses, then the

claimant is not required to take any further action. The Liquidator will submit an

after the date of the NOD, seeking an order approving the allowance in the



amount set forth on the NOD. 1f the allowance is approved by the Receivership
Coutt, then the claimant will be entitled to share pro rafa with claimants of the
same class in the distribution of assets, if any, to be made by the Liquidator
pursuant to New York Insurance Law Article 74,

(0 The Liquidator will refer each claim for which there is a timely objection by a

claimant or timely Notice of Intent to Interpose Defenses filed by one or more

to hear and report on whether the claim should be allowed or disallowed, in whole
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defenses to the saime claim, there will be a single consolidated proceeding befere
the referce.

(0 'The Liquidator will notify by mail each claimant, Identificd Reinsurer, and any
applicable S3GA (or, if not known, to the Coordinating Commiitee of the NCIGF),
of the time and place of the hearing before a referce.

(k) An SGA shall have a right to notice of and to participate as a party in any judicial
or other proceeding, including any proceeding before a referee, concerning: (i} a
claim by the SGA, or (ii) a claim by a policyholder or other claimant uader a

policy where (A} the SGA has paid a claim under such policy and the claim by the

SGA has not been finally allowed and approved by the Receivership Court; or
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notified the Liquidator that such claim may result in a claim by the SGA against

the Liquidator.
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(m)

(n)
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_________________________________________________ 6..................

If by no later than thirty (30) days before the Liquidator mails the NOD to the

with all documents properly requested by such Identified Reinsurer pursuant to a
right to any access records clause or similar provision in ifs reinsurance contract,
stuch fdentified Reinsurer shall be entitled to an extension of time to mail a Notice
of Intent to Interpose Defenses, but in no event shalt such extension of time be
mere than an additional forty-five (45) days. Alter service of the NOD, kdeptified
Reinsurers shall be entitled to reascnable access to the Liquidator’s claim file as
needed. Such access shall be provided within ten {10) business days of the
Identified Reinsurer’s request for access, provided, however, that ali documents

previously copied for and provided to the Identified Reinsurer or its agent shall

reasonable confidentiality restrictions.

Service or mailing as used anywhere herein refers o first-class mail to the last
known address of the party to be served. If the parties agree in writing that
service or mailing may be accomplished by means of electronic or facsimile
transmission in fieu of mailing, and a copy of such proof of this authorized
substitute for mailing s retained for purposes of presenting to the Receivership
Court, if necessary, such substitute service shall be accepted.

if the Liquidator fails to timety meet any of the time periods set for mailing
notices pertaining to an allowance to any party, it shall not affect the validity of
the allowance but shall only entitle the party that did not receive timely notice to
postpone the approval process until such date as that party’s notice rights have

been fully protected.
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This Order is without prejudice to the Liguidator’s right to appeal or otherwise

seek the modification or vacatur of this Order.

ENTER:

18.C.

-
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Pursuant to a Decision and Order dated January 14, 2008 (the “Decision™), this

Court held that “[t]o give effect to the contractual interposition rights” of Midland’s
reinsurers, the allowance procedures, in effect pursuant to the January 1997 Order, should
be modified. The Decision held that those modifications should: (1) “permit
reinsurers to assert defenses available to Midland or to the Liquidator to any claim
allowed by the Liquidator that is either partially or wholly reinsured,” and (2) “establish a
process in which those defenses can be adjudicated as part of the judicial approval
process, involving a hearing before a referee equivalent to that provided where an
objection is filed to the Liquidator's disallowance of a claim.” The Decision found that
new procedures should “take into account a reinsurer's contractual right to notice, a right
to associate and cooperate with the Liquidator, and/or a right to investigate claims.”

The Decision élso required the Liquidator to “solicit input from reinsurers, major
policy holders, and the guaranty associations and any other interested partics about
proposed changes,” and “report to the Court within 120 days with proposed changes.”
The 120-day period was extended for 75 days, with the advice and agreement of the
reinsurers, major policyholders and the guaranty associations (collectively, the
“Interested Parties™).!

Since July 2008, the Liquidator and certain of the [nterested Parties have apprised
the Court of their progress in working with the Liquidator to prepare drafts of this

proposed Order over the course of several telephone conference calls. The Interested

""This extension was predicated upon the Liguidator providing notice of such extension on the web-site of
the New York Liguidation Bureau (“Bureau”). Such Notice was posted on the Bureau’s web-site on June
6, 2008. Thereafter, the 75-day period was subsequently extended several times, again, predicated on
notice provided by the Liguidator on the Bureaw’s web-site until such time that this proposed Order was
submitted.



Parties have provided their input and suggested revisions to the Liquidator’s draft of this
proposed Order. The Liquidator incorporated many of these revisions into its proposed
Order. The submission of this proposed Order is without prejudice to any right to appeal.
In accordance with the Decision, and in addition to its draft of this proposed
Order, the Liquidator submitted an affirmation which aftirms that its draft of this
proposed Order and the Liquidator’s revised claims procedures for Midland (“Midland
Claims Procedures™) were circulated to the Interested Parties, that the Liquidator solicited
and received input from the Interested Parties, and that some of that input was
incorporated info its drafts of this proposed Order and the Midland Claims Procedures.

NOW THEREFORE,
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK, IAS PART 3

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, X

In the Matter of Index No. 41292/85

the Liquidation of REVISED CLAIMS
ALLOWANCE

Union Indemnity Insurance Company of New York, PROCEDURE
ORDER

_______________________________________ X

PRESENT: HON. EILEEN BRANSTEN.

WHEREAS, on July 16, 1985, the New York Supreme Court, New York County
(“Receivership Court™), entered an order declaring Union Indemnity Insurance Company
of New York (“Union™) to be insolvent and placing it into liquidation under the
supervision of the Superintendent of Insurance of the State of New York
(“Superintendent’) as liquidator (“Liquidator™);

WHEREAS, on January 3, 1996, the Receivership Court entered an Order
Approving the Liquidator’s Proposed Procedure for Judicial Review of
Recommendations for Allowance of Claims (“Union Claims Procedure Order™), setting
forth a procedure for the Liquidator to recommend the allowance of claims and for the
Receivership Court to review such recommendations in the Union proceeding;

WHEREAS, on June 2, 2009, the Supreme Court, New York County, entered an
order in In the Matter of the Liquidation of Midland Insurance Company, Index No.
41294/86, establishing a procedure for the allowance of claims in that proceeding
(“Midland Order™),

WHEREAS, the Receivership Court has entered an order, dated March 19, 2010

(“March 19, 2010 Order™), directing the Liquidator with respect to the allowance of



claims, to “submit a proposed order delineating the steps that are to be implemented to
conform with [the Midland Order} . . . within 30 days of the entry of this [March 19,
2010} Order.”;

IT IS HEREBY ORDERED that the Union Claims Procedure Order is amended
as follows:

I. In the event that the Liquidator intends to submit a claim to a reinsurer for
payment, the Liquidator shall, prior to the allowance of the claim, notify the reinsurer of
the proposed allowance and provide the reinsurer a reasonable opportunity to interpose
any defenses that the reinsurer has the contractual right to interpose, and to be heard on

such defenses before a referee.

ENTER:

1.5.C.
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SUPREME COURT OF TIT STATE OF NEW YORK
COUNTY OF NEW YORXK

———————————————————————————————————————————————————————————————— :A Index No. 41294/1986

I the Matter of the Liquidation of {Hon. Michael ). Stallman)
MIDLAND INSURANCE COMPANY NOTICE OF CROSS-APPEAL,
_______________________________________________________________ X

PLEASE TAKE NOTICE, that Kermitt }. Brooks, Acting Superintendent of
Insurance of the State of New York, in his capacity as Liguidator (“Liquidator”) of Midtand
Insurance Company, hereby appeals o the Supreme Court of the State of New York,
Appellate Division, First Department, from: (1) that portion of the Decision and Order of the
Supreme Court, New York County [Stalhman, J.] dated January 14, 2008, entered in the
Office of the Clerk of the New York County Supreme Court on or about January 15, 2008 and
served with Notice of Entry on or about June 30, 2009 (the “January 14, 2008 Order™, to the
extent that it dirccted settlement of an order modifying the Midland claims allowance
procedures order dated January 30, 1997 (“Claims Procedures Order”); and (2) that portion of
150 Order of the Supremc Court, New York County [Stallman, 1.} dated May 31, 2009,
enfered in the Office of the Clerk of the New York County Supreme Court on or about June
2, 2009 and served with the Notice of Entry on or about June 3, 2000 {"May 31, 2009
Order”), to the extent that it modified the Claims Allowance Procedures so as 10 provide for
interposition rights, as defined by the court, which dircetly interfere with the 1Ligquidator’s
bread discretion in his delerminations and recommendations for the allowance or

disallowance of claims, Copies of the January 14, 2008 Order with Notice of Entry and the



May 31, 2009 Order with Notice of 1

and B.

Dased;

TO:

New York, New York
July 16, 2009

See Attached Service List

inlry are annexed hereto, respectively, as Exhibits A

Respectfullty submitted,

ANDREW 1. LORIN, ATTORNEY FOR
KERMITT J. BROOKS, AS LIQUIDATOR
OF MIDLAND INSURANCE COMPANY

James E. &” Auguste

Tudy H. Kim

New York Liguidation Burcau .
123 William Street

New York, New York 16038
(212) 341-6721

McCARTHY, LEONARD &
KAEMMERER, L.C.

400 South Woeds Mill Rd.,
Suite 250

Chesterfield, Missouri 63017
{314) 392-5200

Counsel for Plaintiff Kermitt J. Brooks, Acting
Superintendent of Insurance of the State of New
York, in his capacity as Liquidator of Midland
Insurance Company



SERVICE LIST

Vincent J. Proto, Esq.

Budd Larner, P.C.

10 Broadway, 46 Floor

New York, New York 10005-1754

Scotl Bowan, Fsq.
Kirkpatrick & Lockhart
Nicholson Graham LLP
535 Smithfield Strest
Pittsburgh, PA 15222

Maria Orecchio, Fsq.

Lovelly

590 Madison Avenue

New York, NY 106022

Bruce R. Grace, FEsq.

Baach Robinson & Lewis, PLLC
1201 F Street, NW, Suite 500
Washington, 1Y 20004

MNatasha C. Lisman, [isq.

Sugarman Rogers Barshak & Cohen, P.C,
1 Merrimac St

Boston, MA 02114

Barry R. Ostrager, Hsyg.

simpson Thacher & Bartlett, LLP
425 Lexingion Avenue

Mew York, NY 10017

Cindi Foreman, Bsq.

Shapiro Rodarle & Freedman, LLP
233 Wilshire Blyvd., Suite 700
Santa Monica, CA 90401-5220

William R. Herman, Esq.

Law Offices of William R. Herman
59 Betts Dr, Suite 100

Washingion Crossing, PA 18977;

Russcll L. Hewit, Fsq.
Craig A. Domalewski, Esq,
Dughi & Hewit, P.C.

340 North Avenue
Cranford, NIG7016

N. Rosie Rosenbaum, Esq.
McDermott Wilh & Emery, LLP
227 West Monroe

Chicago, 1L 60606-5096

Richard P, Perrin, Bsq.
Dickstein Shapiro, LLP

1825 Eye Street, NW
Washington, DC 20006-5403

David J. Strasser, Fsq.
fickert Seamans Cherin &
Mellot, LLC

U.5. Sieel Tower

600 Grand 8t., 44™ 77|,
Pittsburgh, PA 15219-2788

Martaluisa S. Gallozzi, Esq.
Covinglon & Burling, LLP
1201 Pennsylvania Ave.,, NW
Washington, DC 20004-2401

Rachel Kronowitz, Esq.
Gilbert Oshinsky, LLP

1100 New York Avenue, NW
Suite 700

Washington, DC 20003

Jascph Tanski, Fsq.
Nizon Peabody, LLP
437 Madison Avenue
New York, NY 10022

Gita Rothschild, Esq.
MeCarter & English,
Four Gateway Center 100
Mulberry Street

Newarl, NT 7102

Martin J. Schwaitz, Esq,
Sonnenschein Nath

& Rosenthal LLP
1221 Avenue ol the Americas
New York, NY 10020



SUPREYIE COURT OF THE STATE OF NEW

YORK COUNTY OF NEW YORK

In the Matier of the Liquidation of Index No.: 41294/36
MIDLAND INSURANCE COMPANY

AFFIDAVIT OF SERVICE
STATE OF NEW YORK

SS:
COUNTY OF NEW YORK

I, JAMES C. OWIN, being duly sworn, depose and say:

1. | am over 13Iyears of'age and am counsel for the Superintendent of Insurance of the
State of New York, in his capacity as Liquidator (“Liquidator™) of Midland Insurance
Company.

2. On July 16, 2009, 1 served the Notice of Appeal (A) of the Decision and Order
of the Supreme Courl, New York County {Stallman, 1.} dated January 14, 2008, entered in
the Office of the Clerk of the New York County Supreme Court on or about January 15,
2009 and served with the Notice of Entry by the altorneys for Everest Reinsurance Company
on or about June 30, 2009, and (8} of the Order of the Supreme Court, New York County
[Statlman, J.] dated May 31, 2009, entered in the Office of the Clerk of the New York
County Supreme Court on or about June 2, 2009 and served with the Notice of Entry by the
attorneys for Kermitt J. Brooks, Acting superintendent of Insurance of the State of New
York, in his capacity as Liquidator of Midland lnsurance Company on or about June 3,
2009, by mailing truc copies of the attached papers, enclosed and properly sealed in
postpaid envelopes, which 1 deposited in an official depository under the exclusive

Misses 1
care and custody of the United Siates Postal Services within the State of New--Yeork.

addressed to:



Vincent |, Prolo

Budd Larner, P.C.

140 Broadway, 46" Floor

New York, New York 10005-1754

James E. d'Auguste, Esq,

Judy H. Kim, Esq.

New Yoik Liguidation Burcan 123
William Street

Mew York, NY 10038

Maria Orecchio, sy,

Lovells

590 Madison Avenue

New York, NY 10022

Bruce R, Grace, Esq.

Baach Robinson & Lewis, PLLC
1201 F Strect, NW, Suite 500
Washington, DC 20004

Matasha C. Lisman, Esq,

Sugarman Rogers Darshak & Cohen,
P.COTOT Merrimac St

Boston, MA 02114

Barry R. Ostrager, Esq.

Simpson Thacher & Bartlet, LLP

425 Lexingion Avenue New York, NY
10617

Cindi Foreman, Esq. :
Shapiro Rodarle & Freedman, LLP
233 Wilshire Blvd., Suite 700
Santa Monica, CA 90401-1220

William R. Herman, Fsq.

Law Offices of William R, Herman
59 Betis Dr., Suite 100
Washington Crossing, PA 18977:

Russel} L. Hewit, Esq.
Cralg A. Domalewski, Esq.
Dughi & Hewit, P.C.

340 North Avenue
Cranford, NJ 07016

N. Rosie Rosenbaum, Esq.
McDermott Will & Emery, LLP
227 West Monroe

Chicago, 1L 60606-5096

Richard P. Perrin, Esq.
Dickstein Shapiro, LLP

1825 Eye Street, NW
Washington, DC 20006-5403

David J. Strasser, Fsq.

Eckert Seamans Cherin & Mellot, LLC
U.S. Steef Tower, 600 Grand St., 44" Fi.
Pittsburgh, PA 15219-2788

Marialuisa S. Gallozzi, Esq.
Covingion & Burling, LLP
1201 Pennsylvania Ave,, NW
Washington, DC 20004-2401

Rachel Kronowitz, Bsq,

Gilbert Oshinsky, LLP

1100 New York Avenue, NW Suite 700
Washington, DC 20005

Joseph Tanski, Fsq,
Nixon Peabody, LLP
437 Madison Avenue
New York, NY 10022

Gita Rothschild, Fsq.
MeCarter & English,
Four Gateway Center 100
Mulberry Street Newark
NI o7102

Martin J. Schwartz, Esq.
Sonnenschein Nath & Rosenthal LLP
1221 Avenue of the Americas

New York, NY 10020

Scott Bowan, Esq.
Kirkpatrick & TLockhart
Nicholson Graham LLP
Henry W. Oliver Building
335 Smithficld Street
Pittsburgh, PA 15222
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érfL
day of July, 2009,

Swom to before me thig

.

%Eoléry Public

ALISON B,
Notary Pubiic - mg}r(yASens
8TATE OF MISSQURY
St. Louis County
My Gommission Expires May 28, 2012
Commission # 08412754




SUPREME COURT OF THE STATE OF NIEW YORK
APPELLATE DIVISION - FIRST DEPARTMENT

___________________________________________________________________ X

: Index No. 41294/1986
In the Matier of the Liguidation of : PRE-ARGUMENT STATEMENT
MIDLAND INSURANCE COMPANY :

: Oral Argument Requested
_______________________________________________________________ X

Kermitt J. Brooks, Acting Superintendent of Insurance (“Superintendent”) of the State of
New York, in lis capacily as liguidator (“Liquidator”) of Midland Insurance Company

("Midland™), by bis undersigned attorneys, submits this pre-argument statement pursuant to

Seetion 600.17 of the Rules of this Cowrt:

1. Title of the Action: The full title of the action is as set forth in the above caption.

2. Name of the Partics: Full namnes of original parties and changes in the parties:
Kermitt J. Brooks, Acting Superintendent of Insurance of the State of New York,
in his capacity as Liquidator of Midland, Everest Reinsurance Company (“Everest
Re™), and all noticed policyholders, reinsurers, and other inlerested partics of
Midland.

3. Counscl for Apnellant:
Joseph J. Schiavene, Isq.
Vincent J. Proto, Esq.
Budd Larer, P.C,
140 Broadway, 46™ Floor Suite 4621
New York, NY 10005
(212) 858-7700

- and -
150 John F. Kemnedy Parkway
Short Hills, N.I. 07078-2703
(973) 379-4800

Attorneys for Everest Re



Coungel for Cross-Appellant

ANDREW J. LORIN,
ATTORNEY FOR KERMITT J. BROOKS,
AS LIQUIDATOR OF MIDLAND INSURANCE COMPANY

James E. d"Augoste, Esy.
Judy H. Kim, Fsq.

New York Liguidation Bureau
123 William Strect

New York, New York 10038
(212 341-6721

- and -
McCARTHY, LEONARD & KAEMMERER, L.C.
James C. Owen, Fsq.
400 South Woods Mill Rd., #250
Chesterfield, Missouri 63017

jowen@mlklaw.com
(314)392-5200

Attorneys for Liguidator of Midland

Counsel for Respondents

William R. ITerman, Bsq. Marialuisa 3. Gallpzzé, Esq.

Law Offices of William R. TTerman Covington & Burling, LLP 1201

59 Beils Dr., Suite 100 Pe;ms'ylvamu Ave,, NW

Washinglon Crossing, PA 18977 Washington, DC 20004-2401

Attorneys for Revlon/Armour Attorneys for Uniroyal Holding
Company

Carl W, Shapiro, Tisq. David J. Strasser, Hsq.

Cindi Forman, Esq. Eckert Seamans Cherin & Mellot, LLC

Shapiro Rodarte & Freedman, LLP U8, Steel Tower, 600 Grand St.,

233 Wilshire Blvd., Suite 700, Pitisburgh, PA 15219.2788

Santa Monica, CA 90401-1220 Attorneys for CBS, Inc

Attorneys for Baxter International



Rachel 5. Kronowitz, Fsq.
Gilbert O'Shinksy, LLP

1100 New York Ave., NW.,if 700
Washington, DC 20005
Attorneys for Babeok & Wilcox,
CertainTeed Corporation, Echlin

awd National Service Industries

Joseph Tanski, Esq.
Nixon Peabody, LLP
437 Madison Avenuc

N. Roste Rosenbauwm, Fsq.
MceDermott Will & Emery, LLP
227 W, Monroe St.

Chicago, IL 60606-5096
Attorneys for Bayer Corp.

Martin J. Schwartz, Hsq.
Sonnenschein Nath &
Rosenthal LLP

New York, NY 10022

1221 Avenue of the Americas
Attorneys for State Gtty. Funds

New York, NY 10020
Attorneys for Rapid American inc.

Russcll L. Hewit, [sq.

Craig A. Domalewski, Esq.

Dughi & Hewit, P.C.

340 North Avenuc

Cranford, NJ 07016

Pittsburgh, PA 1522

Attorneys for American Standard, Inc

Scott Bowan, Tsq.

Kirkpatrick & Lockhart
MNichelsan Graham LLP

Ienry W. Oliver Building

535 Smithtfield Street
Attorneys for Congoleum Corp.

Court and County Irom Which Appeal is Taken: This appeal is taken from the
Supreme Court of the State of New York, County of New York (“Receivership
Court™).

Nature of the Causc of Action: On Aprit 3, 1986, Midland was declared insolvent
and placed into liguidation under the reccivership of the Superintendent as
receiver pursuant 1o an “Order of Liquidation” (“Liquidation Order”) entered by
Justice Thomas Hughes. Amongst other things, the Liquidation Order sets forth
procedures regarding the approval by the Receivership Court of the Liquidator’s
recommendations for the allowance of claims in the Midland proceeding.

On August 10, 2006, Everest Re filed a “Motion to Modify the Injunction to
Permit Suit Against the Liquidator” (“Fverest Re’s Motion™) seeking an order
lifling the permanent injunction contained in the Liguidation Order which barred
actions against Midland and permitting Everest Re to commence an action for
declaratory judgment and for injunctive relief based upon the Liquidator’s alleped
breach of Everest Re's reinsurance contracts with Midland,

Pursuant to an Interim Decision of November 8, 2006, (“Interim Decision™), the
Receivership Cowrt ordered the Liquidator and any interested parties to file
supplemental briefs to address the issue of “how the provisions of [New York}
Insurance Law § 1308 should be interpreted in the context of a liquidation under



10.

Article 74 of the Inswrance Law” and directed the partics to answer six specific
questions with respect to that issue,

The Receivership Court also directed Evercst Re to provide notice of #ts motion o
Midland's major policyholders and reinsurers for the purpose of providing them
with the opporfunity to respond to BLverest Re's Motion.  Certain major
policyholders and stale guaranty funds of Midland submitted affidavits and
opposition papers as required by the Interim Decision,

On November 22, 2006, Fverest Re filed a motion to vacate the Interim Decision
("Motion to Vacate”) and a motion to modify the injunction to permit suit against
the Liquidator (“Motion to Preclude™), both secking to preclude the Liquidator and
the policyholders of Midland from introducing evidence that the Liguidator setiled
cerfain claims between Midland's policyholders and Everest Re in good faith, One
of Midland’s policyholders, Baxter Intermational Inc., also brought a motion for
feave to respond to Everest Re’s Motion to Vacate (“Motion for Leave™).

Result Reached in the Court Below: Tn a Deciston and Order dated January 14,
2008, entered in the Office of the Clerk of the County of New York on January
15, 2008, scrved with notice of entry on June 30, 2009 (“January 14, 2008 Order”
auncxed as Exhibit A), the Receivership Court: (1) granted in part the Motion for
Leave; (2) dented Everest Re's Motion to Vacate; (3) denied Everest Re's Motion
to Preclude; and (4) directed settlement of an order modifying the Order on Claims
Allowance Procedures dated January 30, 1997 (*Claims Allowance Procedures
Order”), Pursuant to that part of the January 14, 2008 Order directing settlement of
an order, the Receivership Court signed the a subscquent order granting the
Ligquidator’s revised allowance procedures dated May 31, 2009 Order (“May 31,
2009 Order” annexed as Exhibit 3) which was entered in the Office of the Clerk

of the New York Counly Supreme Court on June 2, 2009 and served with notice
of entry on June 3, 2009,

Grounds for Seeking Reversal: The Liquidator seeks reversal of only that portion
of the January 14, 2008 Oxder thal provided for a procedure for reinsurers to
dircetly litigate Liquidator’s determinations and recommmendations for the
allowance or disallowance of claims; and the Liquidator seeks reversal of the May
31, 2009 Order which provided interposition rights, as defined by the
Recervership Court, which dircetly interfere with the Liquidator’s discrction 1o
recommend the allowance or disaliowance of elaims in the Midland recelvership.
The Receivership Court committed reversible error when it disregarded relevant,
material evidence and misapplied applicable law which lead to these resulls,

Issues Proposed to be Raised on Appeal: The Liguidator intends to present the
following issues on appeal:

(a) Whether the Receivership Courl erred when it directed setilement of an
order modifying the Claims Allowance Procedures Order, thereby



providing a procedure for reinsurers 1o directly liigate the Liquidator’s
recommendations for altowance or disallowance of elaims;

(b) Whether the Receivership Court erred when it misinferpreted the
reinsurers “inlerposition rights” so as to interfere with the Liquidator’s
discretion in his determinations and recommendations for the allowance
of claims; and

(c) Whether the Receivership Court failed to give appropriate deference to
the Liqudator’s administrative  delerminations  and statutory

interpretation of New York Insurance Law.

i1, Related Actions: There are no related actions pending,

12. Additional Appeals Pending In This Action: There are no other appeals pending
before this Court.

Dated:  New York, New York
Tuly 16, 2009

Respectfully submitied,

ANDREW J. LORIN, ATTORNEY FOR
KERMITT J. BROOKS, ACTING
SUPERINTENDANT OF INSURANCE, AS
LIQUIDATOR OF MIDLAND INSURANCE
COMPANY

James E. &’ Auguste

New York Liguidation Bureau
123 William Street

New York, New York 10038
(212) 341-6721

McCARTILY, LEONARD &
KAEMMERER, L.C.

By: .~
Jamicg C. Owen®
400 South Woods Mill Rd., #250
Chesterfield, Missouri 63017
(314) 392-5200

Counsel for Kermitt J. Brooks, Acting Superintendent of
Insurance of the State of New York, in his capacity as
Liquidator of Midland Insurance Company



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

_________________________________________________________________ X

b1 the Malter of the Liguidation of fndex No, 41294/1986
MIDLAND INSURANCE COMPANY
________________________________________________________________ X

ANDREW J LORIN, ATTORNEY
FOR KERMITT J. BROOKS, AS
LIQUIDATOR OF MIDLAND
INSURANCE COMPANY

New York Liquidation Bureau
123 William Street

New York, New York 10038
(212) 341-6721



Index No.: 41292/85
SUPREME COURT OF THE STATE OF NEW YORK COUNTY OF NEW YORK

In the Matter of
the Liquidation of

UNION INDEMNITY INSURANCE COMPANY OFF NEW YORK.

JOHN PEARSON KELLY
Attorney for Superintendent of Insurance as Liquidator

Qffice and Post Office Address, Telephone

New York Liquidation Bureau
123 William Street
New York, NY 10038-3889
(212) 341-6755
Fax (212) 608-3398
ATTORNEY CERTIFICATION

The undersigned, an attorney admitted to practice in the courts of New York State, certifies that, upon information, belief and
reasonable inquiry, the contentions in the above referenced documenti(s) are not frivolous.

AN
Dated:  April 19, 2010 A-H:Q - -
New York, New York 4 2. r -

David Axinn
[ INOTICE OF ENTRY
that the within is a (certified) true copy ofa
duly entered in the office of the clerk of the within named court on the day of 2016
[ INOTICE OF SETTLEMENT
that an order

of which the within is a true copy will be presented for

settfement lo the HON. one of the judges of the within named courl, at
, 00 20140 at
Dated:
Yours, ele.

JOHN PEARSON KELLY
Attorney for Superintendent of Insurance as
Liquidator

Qffice and Post Office Address, Telephone
New York Liguidation Bureau
123 William Street

New York, NY 10038-3889
(212) 341-6755

Fax (212) 608-3398



