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At1AS Part '_7_ of the Supreme Court
of the State of New York, af the
courthouse located at6 (eqfre 7In the
City, County, and State of New York,

' on the §& day of Ngaam e/

Pnsm\'b Pm Shlomo S Magler~ 2021. .
“Jugtice .
SUPREME COURT OF THE STATE OF NEW YORK |  MOT. SEQ. 001
COUNTY OF NEW YORK .
: X ‘

In the Matter of Index No. 4525(, | / 7)0’2/‘
the Application of | " ORDER TO SHOW CAUSE

Adrienne A, Harris, Acting Superintendent of Finaneial
Services of the State of New York, for an order to take
possession and liquidate the business and affairs of

FRESENIUS HEALTH PLAN OF NEW YORK, INC.

4 . .
‘Based on the verified petition (“Verified Petition”) of Adrienne A. Harris, Acting

X

Superintendent of Financial Services ‘of the State of New Yo:'}< (“Superintendent”), duly veriﬁed

on October 28, 2021, the supporting Affidavit of Alice W. McKenney, dated October 21, 2021

v betng allesed
(“McKenney Aff ), and the exhibits and schedules attached thereto, and 1tephgea¥ffag-that the rehef

sought should be granted

"NOW, on motion of Letitia James, Attorney General of the State of New York, attorney'
for the Superintendent, and after due déliberation having been hatd thereon;

LET, Fresenius Health Plan of New York, Inc. (“Fresemus”) and all credlto.rs, claimants,

or Hhaw counse ~1as Rt |77 ot

and interested _persons | show cause before athis Court at the Courthouse located at

Go Centire 3\'de' Rmm #?)’St) in the Clty, Counzl and State of New York, on the

. | ' i via M rosoft leams
&_ﬂ'_ day of Bb [emloe( 2021, at o2 '’ clock p-_-m.bras soon thereafter as counsel can be heard

(“Return Date”), why an order substantially in the form of the order annexed as Exhibit “1” to the
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Verified Petition (“Liquidation Order”) should not be made, pursuant to 'Arricle 74 of the New
York Insurance Lew (“1nsurance Lew”), inter alia: (1) placing Fresenius into liquidation under
insurance Law Article 74; (2) appointing the Superintendent, and her successors in of}ice, ‘as
liquidator of Fresenius (“Liqnidntor’ ; (3) directing the Liquidator to take possession of Fresenius’ |
_property and to hqmdate Fresemus business and affalrs 4 vestmg title to all of Fresemus
property, contracts, and rights of action and all of its books and records, wherever located in the
‘ quuldator and her successors; (5) permitting the quuldator to deal with the property and business
of Fresenius in Fresenius’ name or in the name of the Liquidator; (6) grantmg the m_]un_ctlons
provided for in Insnrance Law § 741_9(a), permanently enj'oining and restraining all persons and
entitiesifvrom vrasting the assets of Fresenius, and permanently enjoining and restraining al'l persons
and entities, except as authorized by tne Liquidntor, from transecting. Fresenius’ business or
disposing of Fresenius’ property; (7) granting the injunctions provided for in Insurance Law §
7419(b), permanently enjoining and restraining all persons and entities from interfering' with the
v Liquidator or this proceeding, obtaining any preferences, judgments, attachments, or other liens,
or making any levy a_éainst Fresenius, its_‘ assets or any part thereof, and cornmen__cing or.
«prosecuting any actions. or prOceerlings against the Liouidator, Fresenius, the New York
Liquidaﬁon Bureau, or therr present or former employees, attorneys, or agents, relating to this
proceeding or the diScha_rgé of their duties under insurance Law Article 74 in reiation thereto; (8)
vesting a11~ﬁghts in Fresenius’ contracts and agreernents, however descrioed, in the Liquidator and
permitting the'Liquidafor to, in her discretron, reject any oontraots to which Fresenius is a party,
in Which case all liability under such contracts or agreeme.nts‘ ehall cease and be fixed as of the
date of rejection; (9) requiring that any bank, savings and loan association, other financial

institution, or any other entity or person, that has on deposit or in its possession, custody or control
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any of Fresenius’ funds, accounts (including escrow accounts), or assets shall immediately, upon -
_ the Liquidator’s request and direction: (a) turn over custody and control of such funds, accounts
or assets to the Liquidator; (b) transfer title of such funds, accounts, or assets to the Liquidator; (c)
change the name of such accounts to thé name of the Liquidator; (d) transfer funds from such bank,
savings and loan association, or other financial iﬁsﬁtution_; and () take any othér action reasonably
‘necessary for the proper conduct of the liquidation proceeding; (10) requiring that FHP Insurance
Holding Company, Inc., the immediate parent and controlling party of Fresenius, and all other
persons or entities having property, papers '(including attorney work prodﬁct and documents held
by attorneys) and/or information, including, but not limited to, health plans (“Plans”), underwriting
data, any reinsurance or other insurance policies, claims files (electronic or paper), software

-programs and/or bank records owned by, belonging to, or relating to Fresenius shall preserve such
property and/or information and immediateiy, upon the Liquidator’s request and direction, assign,
transfer, turn over and deliver such property and/or information to the Liquidator; (11) authorizing,
permitting, and allowing the Liquidator to sell, aésign, or transfer any and all stocks, bonds, or
" other securities at the best érice reasonably obtainable at such times and upon such terms and
conditions as, in her discretion, she deemé to be in the best interest of the c?editors of Fresenius,

and further authorizing the Liquidator to take such steps and to make and execute such agreements
and other papers 'as may be necessary to effect and carry out such sales, transfers, and assignments,
without thg further approval of this Court; (12) establishing a date by which all claims against
' ‘ Fresenius, other than the Liquidator’s claims for adlﬁinistrative expenses, and all evidence
supporting such claims, must be submitted to the'Liquidator (“Bar Date”) that is the earlier of: (a)
the contractual time period established for the timely submission of claims in all Plans or

agreements between Fresenius and a hospital or other provider of healthcare services (“Provider”)
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for the_ provision of such services to beneficiaries under the Plans (“Members;’); or (b) the date that
is six (6) months from the date of entry éf the Liquidation Ordér soﬁght in this petition, and
providing that all claims submitted after the Bar Date are barred and discha_rged; (13) providing,
in accordance with Insurance Law § 4307(&), that: (a) no former Member shall be liable to any
B Provider for any services covered by Fresenius; (b) no Provider shall collect, or attempt to collect,
any amounts owed by Fresenius from aﬁy former Member; and (¢) no Provider shall maiﬁtain any
| action against any former Member to recover any such afnount. (éxcept that the foregoing shall not
apply in respect of Van'y coinsurance amounts, copayments, and/or deductibles owed by any former
Member); (14) authorizing the Liquidator, in her discretion, to refrain from adjudicating claims of
any class unless and until she determines that it is likely that the Fresenius estate will have
- sufficient assets to pay claims (;f such class; (15) exteﬁding immunity to the Superintendent in her
capacity as Liquidator of Fresenius, her successors in office, the New York Liquidation Bureau,
and tﬁeir agénts and employees, for any cause of action of any nature against them, indi?idually
or jointly, fpr any act of omission when acting in good faith, in accordance with the orders of this
-Court, or in the performance of their duties pursuant to Insurance Law Article 74; and (16) granting
such other and further relief as the Court may deem proper and just.
AND, sufficient cause having been :}}&em therefor, p’ursuaht to Insurance Law
§ 7418(a)(1), let service of a copy of this order to show cause and its supporting papers be made
pers onal Serviwl
(1) by overnight-delivesr-within five (5) days after the entry of this Order to Show Cause upon
(a) Fresenius Health Plan of New York, Inc., Attention: Scott Dickison, President and CEO of
. Fresenius Health Plan of New York, Inc., 3711 S. MoPac Expressway, Building 2, Suite 300,
Austin, TX 78746, and (b) Fresenius Health Plan of New York, Inc., 315 East 62" Street, 4" Floor,

New York, NY 10065; and (ii) by posting on the internet web page maiﬁtained by the New York
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Liquidation Bureau at http://www.nylb.org at least fifteen (15) days prior to the Return Date; and
such service shall be deemed good and sufficient service; and it is hereby

- ORDERED, that all answering papers and supporting documentation (“Answering

‘Papers”) be served on the Superintendent so as to be received at least seven (7) days prior to the

‘Return Date, and that service on the Superintendent shall be made by first class mail or overnight

carrier at the following addresses:

Office of the Attorney General
28 Liberty Street

New York, NY 10005

Att’n: Roderick Arz

with a copy to

New York Liquidation Bureau
180 Maiden Larie, 15th Floor
New York, NY 10038

Att’n: General Counsel

and any such Answering Papers shall be e-filed with the Court on or before the Return Date; and

it is further
‘ | R : dring y
ORDERED, that pursuant to Insurance Law § 7419(a), pending the determination of this
application, Fresenius, its officers, directors, shareholders, former Merﬁbers, trustees, agents,

servants, employees, policyholders, attorneys, and managers, and all other persons, are hereby

. Testrained, except as authorized by the Superintendent, from transacting Fresenius’ business or

disposing of Fresenius’ property, and all persons are restrained from wasting any of Fresenius’
assets; and it is further
"Hw Lnealﬂ
ORDERED, that pursuant to New York Insurance Law § 741 9(b), pending a-deterni

eﬂ-thls apphcatlon, Fresenius, its officers, directors, shareholders, former Members, trustees,

agents, servants, employees attorneys, and managers, and all other persons are hereby restrained
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from obtaining‘preference's, judgments, attachments, or other 1iens, or making any :lévy' or

commencing or prosecuting any actions or proceedings against Fresenius or its assets, and all

- | actions or proceedings against Fresenius are stayed.
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