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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF QUEENS  
-----------------------------------------------------------------------x 
In the Matter of       Index No. 
 
the Application of 
         VERIFIED PETITION 
Maria T. Vullo, Superintendent of Financial 
Services of the State of New York, for an order to take  
possession and liquidate the business and affairs of 
 
FIDUCIARY INSURANCE COMPANY OF AMERICA. 
-----------------------------------------------------------------------x 
 
 Maria T. Vullo, Superintendent of Financial Services of the State of New York (the 

“Superintendent”), respectfully petitions the Court for an order, inter alia, placing Fiduciary 

Insurance Company of America (“Fiduciary”) into liquidation under Article 74 of the New York 

Insurance Law (“Insurance Law”), Insurance Law §§ 7401 et. seq.; appointing the 

Superintendent and her successors in office as liquidator of Fiduciary (“Liquidator”); and, among 

other things, directing the Liquidator to liquidate the business and affairs of Fiduciary on the 

grounds that:  (i) Fiduciary’s board of directors and shareholders unanimously consented to the 

entry of an order of liquidation; (ii) Fiduciary is insolvent; (iii) Fiduciary has refused to submit 

specified reports to the Superintendent as required by the Insurance Law; and (iv) Fiduciary has 

been found, after examination, to be in such condition that the further transaction of its business 

will be hazardous to its policyholders, creditors, or the public.  Each of these grounds, by itself, 

is sufficient to place Fiduciary into liquidation and grant the relief sought. 

Background 

1. As set forth in the affidavit of Marc Allen, Assistant Chief, Property Bureau, New 

York State Department of Financial Services (“DFS”), sworn to on February 16, 2017 (“Allen 

Aff.”), attached hereto as Exhibit 2, Fiduciary was incorporated in the State of New York on or 
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about October 24, 1977 as a stock accident and health insurance company, and commenced 

business in the State of New York on or about January 1, 1978.  Fiduciary is licensed to do the 

business of insurance in the State of New York in accordance with ¶¶ (3) (Accident and Health), 

(13) (Personal Injury Liability), (14) (Property Damage Liability), and (19) (Motor Vehicle and 

Aircraft Physical Damage) of Insurance Law § 1113(a).  Fiduciary is not licensed to conduct the 

business of insurance in any other state.  Allen Aff. ¶ 2.    

2. Fiduciary’s principal office is located at 45-07 Davis Street, 3rd Floor, Long Island 

City, New York 11101.  Allen Aff. ¶ 2.   

3. The New York State Insurance Department (the “Insurance Department,” a 

predecessor to DFS) converted Fiduciary’s license to conduct business in the State of New York 

from that of an accident and health insurance company to that of a property and casualty 

insurance company, effective January 1, 2005.  Allen Aff. ¶ 4. 

Grounds for Liquidation 

4. Under Insurance Law § 7404, the Superintendent may apply for an order seeking 

the liquidation of an insurer if sufficient grounds exist pursuant to Insurance Law § 7402.  

5. Insurance Law § 7402(l) provides that an insurer may be placed into liquidation if 

the majority of its directors, shareholders, or members consent to liquidation.  By a written 

resolution dated November 4, 2016, Fiduciary’s board of directors and shareholders unanimously 

consented to the entry of an order of liquidation pursuant to Insurance Law Article 74.  Allen 

Aff. ¶ 9 & Schedule C. 

6. The unanimous consent of Fiduciary’s board of directors and shareholders to the 

entry of an order of liquidation, by itself, is grounds to place Fiduciary into liquidation.  

Insurance Law § 7402(l). 
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7. There are additional and independent reasons why the relief sought in this petition 

should be granted.  Insurance Law § 7402(a) provides that sufficient grounds exist to place an 

insurance carrier into liquidation if the carrier is “insolvent within the meaning of” Insurance 

Law § 1309.  Insurance Law § 1309(a) states in pertinent part: 

[w]henever the superintendent finds from a financial statement or report on 
examination that an authorized insurer is unable to pay its outstanding 
lawful obligations as they mature in the regular course of business, as 
shown by an excess of required reserves and other liabilities over admitted 
assets, or by its not having sufficient assets to reinsure all outstanding risks 
with other solvent authorized assuming insurers after paying all accrued 
claims owed, such insurer shall be deemed insolvent and the superintendent 
may proceed against it pursuant to the provisions of article seventy-four of 
this chapter. 
 

8. Under Insurance Law Article 13, Insurance Law §§ 1301 et. seq., and Article 41, 

Insurance Law §§ 4101 et. seq., Fiduciary is required to maintain a minimum surplus to 

policyholders of $450,000.00.  Based upon Fiduciary’s quarterly statement for the period ended 

September 30, 2015 (“Statement”), which was submitted to DFS on or about November 23, 2015 

(and which, it should be noted, was the last such statement filed by Fiduciary, ¶ 12, infra), 

Fiduciary’s reported liabilities of $123,541,760 exceeded its admitted assets of $90,722,057, 

resulting in a negative surplus to policyholders in the amount of $32,819,703.  Allen Aff. ¶ 5 & 

Schedule A.  Clearly, Fiduciary is insolvent.  Insurance Law § 1309(a).  See Stewart v. Citizens 

Cas. Co. of New York, 34 A.D.2d 525 (1st Dep’t), aff’d, 27 N.Y.2d 685 (1970), cert. denied, 401 

U.S. 910 (1971) (finding a financially distressed insurer to be insolvent when liabilities and 

required reserves exceeded assets, and granting the application of the Superintendent to place the 

insurer into rehabilitation based upon that insolvency).1   

                                                
1 Shortly after Citizens Casualty was placed into rehabilitation, the Supreme Court, New York County granted a 
motion to convert the rehabilitation to a liquidation proceeding, finding that: (1) the First Department decision 
established that Citizens Casualty was insolvent; and (2) permitting Citizens Casualty to continue to conduct 
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9. The Statement demonstrates, and the Superintendent has found, that Fiduciary is 

unable to pay its outstanding lawful obligations as they mature in the regular course of business, 

as shown by an excess of required reserves and other liabilities over admitted assets.  

Accordingly, Fiduciary is insolvent within the meaning of Insurance Law § 1309(a), which by 

itself is independent and sufficient grounds to place Fiduciary into liquidation.  Insurance Law   

§ 1309(a); Stewart, supra; Schenck, supra.   

10. A third, separate, reason exists for Fiduciary to be placed into liquidation.  

Insurance Law § 7402(b) provides that an insurer may be placed into liquidation if it “[h]as 

refused to submit its books, papers, accounts or affairs to the reasonable inspection of the 

[s]uperintendent, [her] deputy or examiner.”  Insurance Law § 7402(b). 

11. Fiduciary is required, under Insurance Law § 307(a), to submit to the 

Superintendent an annual statement for each calendar year, showing its year-end condition and 

verified by the oath of at least two principal officers, by no later than March 1 of the following 

calendar year (the “Annual Statement”).  Fiduciary is also required, under Insurance Law            

§ 307(b)(1), to submit to the office of the Superintendent an audited annual financial statement 

for each calendar year by no later than May 31 of the following year (the “Audited Statement”).  

In addition, Fiduciary is required under Insurance Law § 308(b) to file quarterly financial 

statements as the Superintendent may require. 

12. Fiduciary has not filed its Annual Statement for 2015 (which it was required to 

file by March 1, 2016), nor has it filed its Audited Statement for 2015 (which it was required to 

file by May 31, 2016).  Moreover, Fiduciary has not filed any quarterly financial statements 

since filing the Statement with DFS in November 2015.  Allen Aff. ¶ 6.  Fiduciary’s failure to 

                                                                                                                                                       
business was hazardous to policyholders, creditors and the public at large.  Schenck v. Citizens Cas. Co. of N.Y., 66 
Misc.2d 811 (S.Ct. N.Y. Cty. 1971). 
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file these financial statements is, by itself, an independent and sufficient reason to place it into 

liquidation under Insurance Law § 7402(b).     

13. A fourth reason exists for Fiduciary to be placed into liquidation.  Insurance Law 

§ 7402(e) provides that an insurer may be placed into liquidation if the insurer, after 

examination, is found to be in such a condition that further transaction of its business would be 

hazardous to its policyholders, creditors, or the public. 

14. The Superintendent regulates the insurance industry in the State of New York 

(Dinallo v. DiNapoli, 9 N.Y.3d 94, 97 (2007)) and, through the DFS, monitors and examines 

Fiduciary’s financial statements.  As detailed in ¶ 8, supra, the Statement shows a negative 

surplus to policyholders of $32,819,703.  In recognition of Fiduciary’s distressed financial 

condition, DFS sent the company a letter on January 30, 2015, directing it to cease writing any 

new insurance policies unless and until it submitted a plan to restore its required minimum 

surplus that obtained the approval of the Superintendent.  Fiduciary has since submitted plans on 

two separate occasions, each of which has been rejected by the Superintendent.  Allen Aff. ¶ 7 & 

Schedule B.  Fiduciary has not cured its negative surplus or developed an acceptable plan to do 

so.  The company remains deeply insolvent with no reasonable path to improvement. 

15. Based upon the extent of Fiduciary’s insolvency and its inability to develop an 

acceptable plan to cure that insolvency or its negative surplus, coupled with Fiduciary’s failure to 

file financial statements since November 2015, the Superintendent has reasonably concluded that 

the company does not have, or will not have, sufficient funds to pay policyholder and other 

claims as they arise, and that its continued operation would be hazardous to its policyholders, 

creditors and the public.  This by itself is another independent and sufficient ground to place 

Fiduciary into liquidation.  See Schenck, supra (finding, in addition to insolvency, that the 
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additional ground to place a financially distressed insurer into liquidation of hazardous condition 

existed due to the company’s inability to restore the minimum required surplus to policyholders); 

Insurance Law § 7402(e). 

Process for Commencing an Article 74 Liquidation Proceeding in this Court 

16. An application for liquidation, pursuant to Insurance Law § 7417, is made by 

order to show cause filed by the Attorney General in the judicial district in which the insurer’s 

principal office is located.  This Verified Petition is submitted to Supreme Court, Queens 

County, the location of Fiduciary’s principal office, in support of the application by order to 

show cause filed by the Office of the Attorney General of the State of New York to place 

Fiduciary into liquidation. 

17. The Insurance Law states that a hearing to place an insurer into liquidation shall 

be held without delay and a decision on the requested relief made expeditiously:   

On the return of such order [to show cause], and after a full hearing, which shall 
be held without delay, such court shall either deny the application or grant it 
together with such other relief as the nature of the case and the interests of 
policyholders, creditors, shareholders, members or the public may require. 

Insurance Law § 7417. 

Proposed Plan For Liquidation 

18. In order to administer the liquidation proceeding expeditiously, it is necessary to:  

(a) cancel all Fiduciary policies which remain in effect after March 1, 2017 within 60 days of 

the entry of the order of liquidation (the “Cancellation Date”); (b) establish a bar date that is one 

year after the Cancellation Date for the submission of claims to the Liquidator, including all 

evidence to establish the existence of an actual loss under a policy; and (c) refrain from 

adjudicating non-policyholder creditor claims unless the Liquidator, within her business 

discretion, determines that it is in the interest of the estate to do so.   
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a. Canceling Policies 

19. 5,476 Fiduciary policies expire by their terms on March 1, 2017, and Fiduciary 

has already sent out notices of non-renewal in respect of these policies.  Allen Aff. ¶ 8.  

However, 69 policies will remain in force past March 1, 2017 (the “Remaining Policies”).  The 

Remaining Policies expire on various dates, the latest of which is November 26, 2017.  Allen 

Aff. ¶ 8.  A necessary prerequisite to liquidating an insurance company is canceling its policies.  

Because Fiduciary has limited assets, all of which are expected to be utilized to pay 

administrative claims and claims under policies, it is not in the interest of policyholders and other 

creditors that these policies remain in effect.  Given Fiduciary’s financial condition, it is 

necessary that these policies be terminated as soon as possible in order to permit the remaining 

policyholders to arrange for new insurance with a solvent insurer.  For these reasons, the order of 

liquidation cancels all existing insurance policies of Fiduciary at 12:01 a.m. local time on the 

Cancellation Date. 

20. The cancellation of insurance policies is in accordance with the Insurance Law.  

Section 7405(b) permits the Court to fix the rights and liabilities of insurers and policyholders as 

of the liquidation date, and permits the cancellation of insurance policies upon the insurer’s 

liquidation.  See In the Matter of Transit Casualty Co., 79 N.Y.2d 13, 580 N.Y.S.2d 140 (1992).  

The relief requested ensures that Fiduciary policies are cancelled in an orderly and fair manner 

and provides policyholders a reasonable period to obtain replacement insurance. 
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b. Setting a Bar Date 

21. Establishing a bar date for the filing of claims will fix the number of claims 

against Fiduciary and will enable the Liquidator to wind down Fiduciary’s business affairs in a 

fair, orderly and expeditious manner. 

22. The Insurance Law imposes an automatic four month bar date for the filing of 

claims against the liquidating insurer unless the Superintendent certifies that a longer period of 

time is necessary: 

Where a liquidation . . . order has been entered in a proceeding against an insurer 
under this article, all persons who may have claims against such insurer shall 
present the same to the liquidator . . . at a place specified by him within four 
months from the date of entry of such order, or, if the superintendent shall certify 
that it is necessary, within such longer time as the court shall prescribe. 

Insurance Law §7432(b).   

23. The Superintendent hereby certifies that, based upon the information available at 

this time, it is in the best interest of Fiduciary’s policyholders and claimants to set a bar date that 

is one year after the Cancellation Date (the “Bar Date”) for the submission of all claims against 

the estate (including all evidence to establish the existence of an actual loss under a policy), 

except for the Liquidator’s claims for administrative expenses and claims for reimbursement 

submitted by the New York Property/Casualty Insurance Security Fund (the “P/C Fund”) and the 

New York Public Motor Vehicle Liability Security Fund (the “PMV Fund”, and collectively with 

the P/C Fund, the “Security Funds”).2  Establishing the Bar Date one year from the Cancellation 

Date will enable the Liquidator to expeditiously fix the actual number and total amount of claims 

eligible to receive distributions from the insolvent estate while also providing adequate time for 

                                                
2 The Security Funds were established pursuant to Insurance Law Article 76 to ameliorate the impact of the 
insolvency of insurers licensed to conduct business in the State of New York.  The Security Funds are designed to 
pay eligible claims up to the lesser of the statutory limit or the limit of the underlying policy, where such claims 
remain unpaid by reason of an insolvent insurer’s inability to meet its obligations to policyholders. 
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policyholders and creditors to file claims with the Liquidator or the Security Funds, as 

applicable.  For these reasons, the order of liquidation seeks the Bar Date of one year from the 

Cancellation Date for submission of claims (including all evidence to establish the existence of 

an actual loss under a policy), except for claims of administration and claims for reimbursement 

submitted by the Security Funds against the Fiduciary estate.   

c. Refraining from Adjudication 

24.  Among the duties of the liquidator are the conservation of the property and the 

administration of the assets of an insolvent estate in an orderly and fair manner for the benefit of 

policyholders and creditors.  Dinallo, supra at 97.  An important element of this process is the 

adjudication of claims to determine whether payment should be made, in whole or in part, in 

accordance with the priority of distribution scheme set forth in Insurance Law § 7434(a).  

25. In order to conserve Fiduciary’s assets, the Superintendent proposes that any 

claim falling below Class two of Insurance Law § 7434 not be adjudicated unless the Liquidator 

determines in her discretion that it is in the interest of the estate to do so.  Insurance Law § 7434 

provides that all members of a senior class be paid in full before members of the next class may 

receive any payment.  Based upon Fiduciary’s limited financial resources, there is no reasonable 

expectation that Fiduciary will have sufficient monies to pay on any claims below Class two, 

which are claims of policyholders and security funds.  Unless the Liquidator determines that it 

would benefit the Fiduciary estate to adjudicate claims below Class two, estate resources should 

not be expended to adjudicate them.  Permitting the Liquidator to adjudicate claims only for 

those classes that are likely to receive a distribution within the liquidation proceeding will reduce 

administrative expenses, promote judicial economy, and help the Liquidator to maximize assets 

available for distribution to claimants. 
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Process of Liquidation and Relief Requested 

26. Article 74 of the Insurance Law requires that the Liquidator take control of and 

manage Fiduciary’s property in order to liquidate Fiduciary’s business (Insurance Law 

§7405(a)).  Therefore, it is respectfully requested that the Court issue an order of liquidation, 

inter alia: (a) appointing the Superintendent, and her successors in office, as Liquidator of 

Fiduciary; (b) directing the Liquidator to take possession of Fiduciary’s property, and to liquidate 

Fiduciary’s business and affairs; (c) vesting title to all of Fiduciary’s property, contracts, rights 

of action and all of its books and records, wherever located, in the Liquidator and her successors; 

and (d) permitting the Liquidator to deal with the property and business of Fiduciary in 

Fiduciary’s name or in the name of the Liquidator. 

27. In order to take possession and manage the business affairs of Fiduciary and to 

liquidate its assets in an orderly and fair manner for the benefit of policyholders and creditors, 

the Liquidator requires certain injunctive relief.    

28. Under Insurance Law § 7419(a), the Court may issue an injunction permanently 

enjoining and restraining the insurer, its officers, directors, shareholders, members, trustees, 

agents, servants, employees, policyholders, attorneys, managers, and all other persons from the 

transaction of Fiduciary’s business or the waste or disposition of Fiduciary’s property (the 

“Interference with Business Injunctions”).   

29. Under Insurance Law § 7419(b), the Court may issue such other permanent 

injunctions or orders as it deems necessary to prevent interference with the Liquidator or this 

proceeding, or the waste of Fiduciary’s assets or the commencement or prosecution of any 

actions or proceedings (a) against the Liquidator, Fiduciary, the New York Liquidation Bureau, 

which acts as the staff of the Liquidator, or their present or former employees, attorneys or 
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agents, with respect to this proceeding or the discharge of their duties under Article 74 in relation 

thereto or (b) to assert preferences, judgments, attachments, liens, or any levy against Fiduciary, 

its assets or any part thereof (the “Interference with Liquidator Duties Injunctions”, and 

collectively with the Interference with Business Injunctions, the “Permanent Injunctions”). 

30. The Permanent Injunctions are crucial for the performance of the Liquidator’s 

duties.  If the Interference with Business Injunctions are not granted, there will be no legal 

protections against the wasting of the assets of Fiduciary and the transaction of Fiduciary’s 

business.  Allowing anyone other than the Liquidator to manage the business affairs of Fiduciary 

would defeat the legislative scheme of liquidation set out in Article 74.  See, e.g., Knickerbocker 

Agency, Inc. v. Holz, 4 A.D.2d 71, 73 (1st Dept. 1957), aff’d, 4 N.Y.2d 245 (1958).  For the same 

reasons, the Interference with Liquidator Duties Injunctions should be granted.  Failure to grant 

this relief could result in one or more persons or entities obtaining attachments, liens or levies 

against Fiduciary or its assets, or pursuing legal action (including collections on judgments) 

against Fiduciary, any and all of which would enable them to obtain preferences over others in a 

manner incompatible with Insurance Law § 7434(a)(1), which prohibits preferences and provides 

that: (i) claimants are classified into classes of creditors; (ii) each higher class of creditor shall be 

paid before the next class of creditor; and (iii) all creditors in the same class shall receive the 

same pro rata distribution.      

31. In short, the Permanent Injunctions are necessary for the liquidation process and 

serve as legal protections to ensure that the Liquidator may fulfill the duties of marshaling the 

property and administering the assets of Fiduciary in an orderly and fair manner. Dinallo, supra 

at 97.  The Interference with Business Injunctions may be granted “without notice” under 

Insurance Law §7419(a), and the Interference with Liquidator’s Duties Injunctions may be 
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granted as the Court “deems necessary” under Insurance Law § 7419(b).  Thus, the Permanent 

Injunctions should be granted because they are necessary to enable the orderly liquidation of 

Fiduciary in accordance with Article 74 of the Insurance Law.   

32. In addition to the Permanent Injunctions, the Superintendent seeks an order, under 

Insurance Law § 7419(b), temporarily staying all litigation matters in which Fiduciary’s 

policyholders or insureds are a party or are obligated to defend a party pursuant to an insurance 

policy, bond, contract or otherwise, for a period of 180 days from the date of entry of an order of 

liquidation against Fiduciary (the “180-Day Stay”).    

33. The 180-Day Stay will allow the Liquidator sufficient time to: (i) obtain and 

review Fiduciary’s claims files and the litigation files of matters currently in suit; (ii) assign 

claims examiners; (iii) review settlement status or opportunities, if any; (iv) analyze legal issues; 

(v) set reserves; and (vi) assign or retain counsel on matters required to be defended under 

Fiduciary policies.  Without the 180-Day Stay, there is a real potential for prejudice to 

Fiduciary’s insureds as legal matters could move forward, or judgments be obtained, before the 

Liquidator has had time to review and address the status of each particular case.  Respectfully, 

the 180-Day Stay is necessary to permit the Liquidator to liquidate Fiduciary in an orderly and 

fair manner.  

34. It is further respectfully requested that the Court temporarily enjoin and restrain 

all persons who have first-party policyholder loss claims, from presenting and filing claims with 

the Liquidator or the Administrator for a period of 90 days from the date of entry of an order of 

liquidation of Fiduciary (the “90-Day Stay”).   First party claims, such as claims for property 

damage, involve a direct relationship with the insured, i.e., the person who or entity that 

purchased insurance is making a claim for an event that person or entity believes is covered by 
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the insurance policy.  The Liquidator will refer eligible first party claims in New York to the 

Security Funds which will, in turn, determine coverage on such claims up to the lesser of the 

Security Fund limits or the limits of the relevant insurance policy.  A period of 90 days is 

reasonable and adequate to: (i) obtain and review the insurance policies; (ii) collect and review 

the relevant claims data; (iii) assign claims examiners; (iv) determine if there is insurance 

coverage; (v) set reserves; (vi) negotiate resolution of all coverage issues; and (vii) assign or 

retain counsel or a claims adjuster, if necessary.      

35. The 180-Day Stay and 90-Day Stay sought in the foregoing paragraphs, as well as 

the Permanent Injunctions, have been included in virtually all liquidation orders for at least the 

past 30 years.  See, e.g., In the Matter of the Liquidation of Eveready Insurance Company, S.Ct., 

N.Y. County, Index #160307/2014, Order of December 3, 2014; In the Matter of the Liquidation 

of ICM Insurance Company, S.Ct., N.Y. County, Index #452122/13, Order of December 23, 

2013;  In the Matter of the Liquidation of Colonial Cooperative Insurance Company, S.Ct., N.Y. 

County, Index #400235/10, Order of September 30, 2010; In the Matter of the Liquidation of 

Realm National Insurance Company, S.Ct., N.Y. County, Index #401876/05, Order of June 15, 

2005; In the Matter of the Liquidation of Midland Insurance Company. S.Ct., N.Y. County, 

Index #41294/1986, Order of April 3, 1986.  Copies of the liquidation orders in each of these 

liquidation proceedings are annexed hereto as Exhibit 4.  These injunctions, in short, are standard 

and necessary for an orderly liquidation.  

36. In addition to granting the Permanent Injunctions, the 180-Day Stay and the 90-

Day Stay, it is important that this Court grant the temporary restraining orders sought in the 

Order to Show Cause (the “TROs”), which preserve the status quo pending the hearing and 

determination of this petition on the Return Date (as defined in the Order to Show Cause).  The 
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TROs will prevent waste and transfer of assets, will ensure that no one policyholder or creditor 

rushes and obtains a judgment or a litigation advantage before the petition is heard and 

determined and, in so doing, ensures that no policyholder or creditor receives a preference by 

being paid ahead of other policyholders or creditors solely because it obtained a judgment in the 

time frame between the signing of the Order to Show Cause and the hearing on this petition. 

37. It is further respectfully requested that, in accordance with Insurance Law § 7405, 

the Court vest all rights in Fiduciary’s contracts and agreements, however described, in the 

Liquidator and permit the Liquidator the discretion to reject any executory contracts to which 

Fiduciary is a party, in which case all liability under such contracts or agreements shall cease and 

be fixed as of the date of rejection. 

38. It is further respectfully requested that the Court order that any bank, savings and 

loan association, other financial institution or any other entity or person, that has on deposit or in 

its possession, custody or control any of Fiduciary’s funds, accounts (including escrow accounts) 

or assets shall immediately, upon the Liquidator’s request and direction:  (a) turn over custody 

and control of such funds, accounts or assets to the Liquidator; (b) transfer title of such funds, 

accounts or assets to the Liquidator; (c) change the name of such accounts to the name of the 

Liquidator; (d) transfer funds from such bank, savings and loan association or other financial 

institution; and (e) take any other action reasonably necessary for the proper conduct of the 

liquidation proceeding. 

39. It is further respectfully requested that the Court order that all persons or entities 

having property, papers (including attorney work product and documents held by attorneys) 

and/or information, including, but not limited to, insurance policies, underwriting data, 

reinsurance policies, claims files (electronic or paper), software programs and/or bank records 
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owned by, belonging to or relating to Fiduciary shall preserve such property and/or information 

and immediately, upon the Liquidator’s request and direction, assign, transfer, turn over and 

deliver such information to the Liquidator.  

40. It is further respectfully requested that in accordance with Insurance Law § 7405, 

the Court authorize, permit and allow the Liquidator to sell, assign, or transfer any and all stocks, 

bonds, or other securities at the best price reasonably obtainable at such times and upon such 

terms and conditions as, in her discretion, she deems to be in the best interest of the creditors of 

Fiduciary, and further authorize the Liquidator to take such steps and to make and execute such 

agreements and other papers as may be necessary to effect and carry out such sales, transfers and 

assignments, without the further approval of the Court.  

41. It is further respectfully requested that the Court, for the reasons described in 

¶¶ 19–20 above, order that all existing insurance policies of Fiduciary are cancelled at 12:01 

A.M. local time on the date that is 60 days after the entry of an order of liquidation of Fiduciary. 

42. It is further respectfully requested that the Court, for the reasons described in 

¶¶ 21–23 above, enter an order establishing the date that is one year after the Cancellation Date 

as the bar date by which all claims by any claimant against Fiduciary or its insureds, except for 

the Liquidator’s claims for administrative expenses and claims for reimbursement submitted by 

the Security Funds, must be actually received by the Liquidator, including all evidence to 

establish the existence of an actual loss under the policy. 

43. It is further respectfully requested that the Court, for the reasons described in 

¶¶ 24–25 above, enter an order authorizing, and granting the discretion to, the Liquidator to 

refrain from adjudicating some or all claims falling into Classes three through nine (Insurance 
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 At IAS Part __ of the Supreme Court 
of the State of New York, County of 
Queens, at the courthouse located at 
88-11 Sutphin Boulevard, Jamaica, 
New York, on the ____ day of 
___________, 2017. 

 
P R E S E N T: 
 
HON. _________________, J.S.C  
-----------------------------------------------------------------------x 
 
In the Matter of      Index No. __________  
 
the Application of      ORDER OF LIQUIDATION 
 
Maria T. Vullo, Superintendent of Financial  
Services of the State of New York, for an order to take 
possession and liquidate the business and affairs of 
 
FIDUCIARY INSURANCE COMPANY OF AMERICA. 
-----------------------------------------------------------------------x 
 

Maria T. Vullo, Superintendent of Financial Services of the State of New York 

(“Superintendent”), having moved this Court by order to show cause (“Order to Show Cause”) 

for an order appointing the Superintendent and her successors in office as liquidator 

(“Liquidator”) of Fiduciary Insurance Company of America (“Fiduciary”) and directing the 

Liquidator to take possession of the property of Fiduciary and to liquidate its business and 

affairs, and upon reading and filing the petition of the Superintendent, duly verified on February 

24, 2017 (the “Petition”), the affidavit of Marc Allen, sworn to on February 16, 2017, and the 

exhibits and schedules annexed thereto, this Court finds that: 

1. Fiduciary is insolvent within the meaning of Section 1309(a) of the New York 

Insurance Law (“Insurance Law”); and 

2. Fiduciary should be placed into liquidation under Insurance Law Article 74 

because: (i) its board of directors and shareholders unanimously consented to the entry of an 
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order of liquidation; (ii) it is insolvent; (iii) it has refused to submit specified reports and other 

financial information to the Superintendent as required by the Insurance Law; and (iv) permitting 

Fiduciary to remain in business would be hazardous to policyholders, creditors, and the public at 

large; and 

NOW, on motion of the Honorable Eric T. Schneiderman, Attorney General of the State 

of New York, it is hereby 

ORDERED as follows: 

1. The relief requested in the Petition for an order of liquidation (“Order”) is 
granted; 

 
2. The Superintendent and her successors in office are appointed Liquidator of 

Fiduciary;   
 
3. The Liquidator is directed to take possession of Fiduciary’s property and liquidate 

Fiduciary’s business and affairs in accordance with Insurance Law Article 74; 
 
4. The Liquidator is vested with all powers and authority expressed or implied under 

Insurance Law Article 74, in addition to the powers and authority set forth in this 
Order and with title to Fiduciary’s property, contracts, rights of action and all of 
its books and records, wherever located, as of the date of entry of this Order;  

 
5. The Liquidator may deal with the property and business of Fiduciary in 

Fiduciary’s name or in the name of the Liquidator; 
 

6. All persons are permanently enjoined and restrained, except as authorized by the 
Liquidator, from transacting Fiduciary’s business (including the issuance of 
insurance policies) or from the waste or disposition of Fiduciary’s property; 

 
7. All parties are permanently enjoined and restrained from interfering with the 

Liquidator or this proceeding, obtaining any preferences, judgments, attachments 
or other liens, making any levy against Fiduciary, its assets or any part thereof, 
and commencing or prosecuting any actions or proceedings against the 
Superintendent as Liquidator of Fiduciary, the New York Liquidation Bureau, or 
their present or former employees, attorneys or agents, relating to this proceeding 
or the discharge of their duties under Insurance Law Articles 74 and 76 in relation 
thereto;  

 
8. All parties to actions, lawsuits, and special or other proceedings in which 

Fiduciary’s policyholders or insureds are a party or are obligated to defend a party 
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pursuant to an insurance policy, bond, contract or otherwise, are enjoined and 
restrained from proceeding with any discovery, court proceedings or other 
litigation tasks or procedures, including, but not limited to, conferences, trials, 
applications for judgment or proceedings on settlement or judgment, for a period 
of 180 days from the date of entry of this Order;  

 
9. All persons who have first party policyholder loss claims are enjoined and 

restrained from presenting and filing claims with the Liquidator or with the 
Administrator for a period of 90 days from the date of entry of this Order;  

 
10. The Liquidator is vested with all rights in Fiduciary’s contracts and agreements, 

however described, and is permitted, in her discretion, to reject any executory 
contracts to which Fiduciary is a party, in which case all liability under such 
contracts or agreements shall cease and be fixed as of the date of rejection;  

 
11. Any bank, savings and loan association, other financial institution or any other 

entity or person, that has on deposit or in its possession, custody or control any of 
Fiduciary’s funds, accounts (including escrow accounts) or assets shall 
immediately, upon the Liquidator’s request and direction: (a) turn over custody 
and control of such funds, accounts or assets to the Liquidator; (b) transfer title of 
such funds, accounts or assets to the Liquidator; (c) change the name of such 
accounts to the name of the Liquidator; (d) transfer funds from such bank, savings 
and loan association or other financial institution; and (e) take any other action 
reasonably necessary for the proper conduct of the liquidation proceeding;  

 
12. All persons or entities having property, papers (including attorney work product 

and documents held by attorneys) and/or information, including, but not limited 
to, insurance policies, underwriting data, reinsurance policies, claims files 
(electronic or paper), software programs and/or bank records owned by, belonging 
to or relating to Fiduciary shall preserve such property and/or information and 
immediately, upon the Liquidator’s request and direction, assign, transfer, turn 
over and deliver such property and/or information to the Liquidator;  

 
13. The Liquidator is authorized, permitted, and allowed to sell, assign or transfer any 

and all stocks, bonds, or other securities at the best price reasonably obtainable at 
such times and upon such terms and conditions as, in her discretion, she deems to 
be in the best interest of the creditors of Fiduciary, and is further authorized to 
take such steps and to make and execute such agreements and other papers as may 
be necessary to effect and carry out such sales, transfers and assignments, without 
the further approval of this Court;  

 
14. All existing insurance policies of Fiduciary will be cancelled at 12:01 a.m. local 

time on the date that is 60 days after the entry of this Order (the “Cancellation 
Date”);  
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15. All claims against Fiduciary, including all evidence to establish the existence of 
an actual loss under a policy, must be presented to the Liquidator by the date that 
is one year after the Cancellation Date (the “Bar Date”), except that the Bar Date 
shall not apply to the Liquidator’s claims for administrative expenses or to claims 
for reimbursement submitted by the Security Funds (as defined in the 
accompanying Petition);  

 
16. The Liquidator is authorized, in her discretion, to refrain from adjudicating some 

or all claims falling into Classes three through nine (N.Y. Ins. Law 
§ 7434(a)(1)(iii)-(ix)) unless and until she believes, exercising her discretion, that 
adjudication of such claims would be in the best interests of the estate;  

 
17. Immunity is extended to the Superintendent in her capacity as Liquidator of 

Fiduciary, her successors in office, the New York Liquidation Bureau, and their 
agents and employees, for any cause of action of any nature against them, 
individually or jointly, for any act or omission when acting in good faith, in 
accordance with the orders of this Court, or in the performance of their duties 
pursuant to Insurance Law Article 74;  

 
18. Any distribution of assets shall be in accordance with the priorities set forth in 

Insurance Law Article 74; 
 

19. The Liquidator may at any time make further application to this Court for such 
further and different relief as she sees fit; 

 
20. The Liquidator shall serve a copy of this Order upon: John J. Hession, Executive 

Vice-President and General Counsel, Fiduciary Insurance Company of America, 
45-07 Davis Street, 3rd Floor, Long Island City, New York 11101, by overnight 
delivery or by certified mail; 

 
21. The Liquidator shall provide notice of this Order to the holders of the Remaining 

Policies (as defined in the accompanying Petition) by:  (i) by first-class mail to the 
holders of the Remaining Policies within 30 days of entry of this Order; (ii) 
publication of notice of this Order, in a form substantially similar to the one 
attached hereto as Annex A, in the New York Post once a week for two 
consecutive weeks, commencing within 30 days of entry of this Order; and 
(iii) posting this Order on the Internet web page maintained by the New York 
Liquidation Bureau at http://www.nylb.org within 15 days of entry of this Order; 

 
22. This Court shall retain jurisdiction over this matter for all purposes; 
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23. The caption for this proceeding is hereby amended as follows: 
 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF QUEENS 
-----------------------------------------------------------------------X 
In the Matter of  
 
the Liquidation of 
 
FIDUCIARY INSURANCE COMPANY OF AMERICA. 
-----------------------------------------------------------------------X 

 
24. All further papers in this proceeding shall bear the above amended caption.  

 
 

E N T E R 
 
 

___________________________ 
J.S.C. 
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NEW YORK LIQUIDATION BUREAU 
110 WILLIAM STREET 

NEW YORK, NEW YORK 10038 
(212) 341-6400 

 
To all persons or entities interested in the affairs of 

FIDUCIARY INSURANCE COMPANY OF AMERICA 
 

Notice is Hereby Given: 
 

Maria T. Vullo, Superintendent of Financial Services of the State of New York 
(“Superintendent”), has been appointed by an order (the “Order”) of the Supreme Court of the State of 
New York, County of Queens (“Court”), entered on _________________, 2017, as the liquidator (the 
“Liquidator”) of Fiduciary Insurance Company of America (“Fiduciary”) and, as such, has been:  (i) 
directed to take possession of Fiduciary’s property and liquidate Fiduciary’s business and affairs in 
accordance with New York Insurance Law (“Insurance Law”) Article 74; and (ii) vested with all powers 
and authority expressed or implied under Insurance Law Article 74, in addition to the powers and 
authority set forth in the Order and with title to Fiduciary’s property, contracts, rights of action and all of 
its books and records, wherever located, as of the date of entry of the Order.  The Liquidator has, pursuant 
to Insurance Law Article 74, appointed David Axinn, Special Deputy Superintendent (the “Special 
Deputy”), as her agent to carry out her duties as Liquidator.  The Special Deputy carries out his duties 
through the New York Liquidation Bureau (“NYLB”), 110 William Street, New York, New York 10038.  
The Order provides that: 
 
I. The Liquidator is permitted to deal with the property and business of Fiduciary in Fiduciary’s 

name or in the name of the Liquidator;  
 

II. All persons are permanently enjoined and restrained, except as authorized by the Liquidator, from 
transacting Fiduciary’s business (including the issuance of insurance policies) or from the waste 
or disposition of Fiduciary’s property; 
 

III. All parties are permanently enjoined and restrained from interfering with the Liquidator or the 
proceeding, obtaining any preferences, judgments, attachments or other liens, making any levy 
against Fiduciary, its assets or any part thereof, and commencing or prosecuting any actions or 
proceedings against the Superintendent as Liquidator of Fiduciary, the New York Liquidation 
Bureau, or their present or former employees, attorneys or agents, relating to the proceeding or 
the discharge of their duties under Insurance Law Articles 74 and 76 in relation thereto;  
 

IV. All parties to actions, lawsuits, and special or other proceedings in which Fiduciary’s 
policyholders or insureds are a party or are obligated to defend a party pursuant to an insurance 
policy, bond, contract or otherwise, are enjoined and restrained from proceeding with any 
discovery, court proceedings or other litigation tasks or procedures, including, but not limited to, 
conferences, trials, applications for judgment or proceedings on settlement or judgment, for a 
period of 180 days from the date of entry of the Order;  
 

V. All persons who have first party policyholder loss claims are enjoined and restrained from 
presenting and filing claims with the Liquidator or with the Administrator for a period of 90 days 
from the date of entry of the Order;  
 

VI. The Liquidator is vested with all rights in Fiduciary’s contracts and agreements, however 
described and permitting the Liquidator, in her discretion, to reject any executory contracts to 
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which Fiduciary is a party, in which case all liability under such contracts or agreements shall 
cease and be fixed as of the date of rejection;  
 

VII. Any bank, savings and loan association, other financial institution or any other entity or person, 
that has on deposit or in its possession, custody or control any of Fiduciary’s funds, accounts 
(including escrow accounts) or assets shall immediately, upon the Liquidator’s request and 
direction: (a) turn over custody and control of such funds, accounts or assets to the Liquidator;  
(b) transfer title of such funds, accounts or assets to the Liquidator; (c) change the name of such 
accounts to the name of the Liquidator; (d) transfer funds from such bank, savings and loan 
association or other financial institution; and (e) take any other action reasonably necessary for 
the proper conduct of the liquidation proceeding;  
 

VIII. All persons or entities having property, papers (including attorney work product and documents 
held by attorneys) and/or information, including, but not limited to, insurance policies, 
underwriting data, reinsurance policies, claims files (electronic or paper), software programs 
and/or bank records owned by, belonging to or relating to Fiduciary shall preserve such property 
and/or information and immediately, upon the Liquidator’s request and direction, assign, transfer, 
turn over and deliver such property and/or information to the Liquidator;  
 

IX. The Liquidator is authorized, permitted and allowed to sell, assign or transfer any and all stocks, 
bonds, or other securities at the best price reasonably obtainable at such times and upon such 
terms and conditions as, in her discretion, she deems to be in the best interest of the creditors of 
Fiduciary, and is further authorized to take such steps and to make and execute such agreements 
and other papers as may be necessary to effect and carry out such sales, transfers and 
assignments, without the further approval of the Court;  
 

X. All existing insurance policies of Fiduciary will be cancelled at 12:01 a.m. local time on the date 
that is 60 days from the entry of the Order (the “Cancellation Date”);  
 

XI. All claims against Fiduciary, including all evidence to establish the existence of an actual loss 
under a policy, must be presented to the Liquidator by [insert date that is one year after the 
Cancellation Date] (the “Bar Date”), except that the Bar Date shall not apply to the Liquidator’s 
claims for administrative expenses or to claims for reimbursement submitted by the New York 
Property/Casualty Insurance Security Fund and the New York Public Motor Vehicle Liability 
Security Fund;  
 

XII. The Liquidator is authorized, in her discretion, to refrain from adjudicating some or all claims 
falling into Classes three through nine (N.Y. Ins. Law Sec. 7434(a)(1)(iii)-(ix)) unless and until 
she believes, exercising her discretion, that adjudication of such claims would be in the best 
interests of the estate;  
 

XIII. Immunity is extended to the Superintendent in her capacity as Liquidator of Fiduciary, her 
successors in office, the New York Liquidation Bureau, and their agents and employees, for any 
cause of action of any nature against them, individually or jointly, for any act or omission when 
acting in good faith, in accordance with the orders of the Court, or in the performance of their 
duties pursuant to Insurance Law Article 74;  
 

XIV. Fiduciary is insolvent within the meaning of Insurance Law § 1309(a); 
 

XV. Any distribution of assets shall be in accordance with the priorities set forth in Insurance Law 
Article 74; 
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XVI. The Liquidator may at any time make further application to the Court for such further and 

different relief as she sees fit; 
 
XVII. The Court shall retain jurisdiction over this matter for all purposes. 
 
XVIII. All communications relating to Fiduciary and to the liquidation proceeding thereof should be 

addressed to: 
 

New York Liquidation Bureau 
110 William Street, 15th Floor 
Attention: Special Deputy Superintendent 
New York, New York 10038 

    (212) 341-6400 
      
 
         

MARIA T. VULLO 
     Superintendent of Financial Services of  

   the State of New York as Liquidator  
   of Fiduciary Insurance Company of America 
   and as Administrator of the Security Funds 

 
DAVID AXINN 
Special Deputy Superintendent  
  and Agent for the Superintendent as  
   Liquidator and as Administrator 
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EXHIBIT 2 
 

[Affidavit of Marc Allen] 
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SCHEDULE A 
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EXHIBIT 3 
 

[Form of Return Date Notice] 
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To all persons or entities interested in the affairs of 
FIDUCIARY INSURANCE COMPANY OF AMERICA 

 
Notice is Hereby Given: 

 
Maria T. Vullo, Superintendent of Financial Services of the State of New York (“Superintendent”), has 
submitted a motion to the Supreme Court of the State of New York, County of Queens (“Court”), seeking 
an order:  (1) appointing the Superintendent, and her successors in office, as liquidator (the “Liquidator”) 
of Fiduciary Insurance Company of America (“Fiduciary”); (2) directing the Liquidator to take possession 
of Fiduciary’s property and to liquidate Fiduciary’s business and affairs; (3) vesting title to all of Fiduciary’s 
property, contracts, and rights of action and all of its books and records, wherever located, in the Liquidator 
and her successors; (4) permitting the Liquidator to deal with the property and business of Fiduciary in 
Fiduciary’s name or in the name of the Liquidator; (5) granting the injunctions provided for in 
Section 7419(a) of the New York Insurance Law (“Insurance Law”), permanently enjoining and restraining 
all persons, except as authorized by the Liquidator, from transacting Fiduciary’s business (including the 
issuance of insurance policies) or from the waste or disposition of Fiduciary’s property; (6) granting the 
injunctions provided for in Insurance Law § 7419(b), permanently enjoining and restraining all parties from 
interfering with the Liquidator or this proceeding, obtaining any preferences, judgments, attachments or 
other liens, or making any levy against Fiduciary, its assets or any part thereof, and commencing or 
prosecuting any actions or proceedings against the Superintendent as Liquidator of Fiduciary, the New York 
Liquidation Bureau, or their present or former employees, attorneys or agents, relating to this proceeding 
or the discharge of their duties under Insurance Law Articles 74 and 76 in relation thereto; (7) enjoining 
and restraining all parties to actions, lawsuits, and special or other proceedings in which Fiduciary’s 
policyholders or insureds are a party or are obligated to defend a party pursuant to an insurance policy, 
bond, contract or otherwise, from proceeding with any discovery, court proceedings or other litigation tasks 
or procedures, including, but not limited to, conferences, trials, applications for judgment or proceedings 
on settlement or judgment, for a period of 180 days from the date of entry of an order of liquidation; (8) 
enjoining and restraining all persons who have first party policyholder loss claims, from presenting and 
filing claims with the Liquidator or with the Administrator for a period of 90 days from the date of entry of 
an order of liquidation; (9) vesting all rights in Fiduciary’s contracts and agreements, however described, 
with the Liquidator and permitting the Liquidator, in her discretion, to reject any executory contracts to 
which Fiduciary is a party, in which case all liability under such contracts or agreements shall cease and be 
fixed as of the date of rejection; (10) requiring that any bank, savings and loan association, other financial 
institution or any other entity or person, that has on deposit or in its possession, custody or control any of 
Fiduciary’s funds, accounts (including escrow accounts) or assets shall immediately, upon the Liquidator’s 
request and direction: (a) turn over custody and control of such funds, accounts or assets to the Liquidator; 
(b) transfer title of such funds, accounts or assets to the Liquidator; (c) change the name of such accounts 
to the name of the Liquidator; (d) transfer funds from such bank, savings and loan association or other 
financial institution; and (e) take any other action reasonably necessary for the proper conduct of the 
liquidation proceeding; (11) requiring that all persons or entities having property, papers (including attorney 
work product and documents held by attorneys) and/or information, including, but not limited to, insurance 
policies, underwriting data, reinsurance policies, claims files (electronic or paper), software programs 
and/or bank records owned by, belonging to or relating to Fiduciary shall preserve such property and/or 
information and immediately, upon the Liquidator’s request and direction, assign, transfer, turn over and 
deliver such property and/or information to the Liquidator; (12) authorizing, permitting and allowing the 
Liquidator to sell, assign or transfer any and all stocks, bonds, or other securities at the best price reasonably 
obtainable at such times and upon such terms and conditions as, in her discretion, she deems to be in the 
best interest of the creditors of Fiduciary, and further authorizing the Liquidator to take such steps and to 
make and execute such agreements and other papers as may be necessary to effect and carry out such sales, 
transfers and assignments, without the further approval of this Court; (13) cancelling all existing insurance 
policies of Fiduciary at 12:01 A.M. local time on the date that is 60 days from the entry of an order of 
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liquidation of Fiduciary (the “Cancellation Date”); (14) providing that all claims against Fiduciary, 
including all evidence to establish the existence of an actual loss under a policy, must be presented to the 
Liquidator by the date that is one year after the Cancellation Date (the “Bar Date”), except that the Bar Date 
shall not apply to the Liquidator’s claims for administrative expenses or to claims for reimbursement 
submitted by the New York Property/Casualty Insurance Security Fund and the New York Public Motor 
Vehicle Liability Security Fund; (15) authorizing the Liquidator, in her discretion, to refrain from 
adjudicating some or all claims falling into Classes three through nine (Insurance Law § 7434(a)(1)(iii)-
(ix)) unless and until she believes, exercising her discretion, that adjudication of such claims would be in 
the best interests of the estate; (16) extending immunity to the Superintendent in her capacity as Liquidator 
of Fiduciary, her successors in office, the New York Liquidation Bureau and their agents and employees, 
for any cause of action of any nature against them, individually or jointly, for any act or omission when 
acting in good faith, in accordance with the orders of this Court, or in the performance of their duties 
pursuant to Insurance Law Article 74; (17) declaring Fiduciary insolvent within the meaning of Insurance 
Law § 1309(a); and (18) granting such other and further relief as the Court may deem proper and just. 

 
A hearing is scheduled on the Superintendent’s motion on the ___ day of _________, 2017, at ____ o’clock 
___.m., before The Honorable _________, J.S.C. at the Courthouse, IAS Part ___, 88-11 Sutphin 
Boulevard, Room ___, Jamaica, New York 11435 in the County of Queens, State of New York.  If you 
wish to object to the Verified Petition, you must serve a written statement setting forth your objection(s) 
and any supporting documentation upon the Superintendent at least seven (7) days before the hearing and 
upon the Court at IAS Part ___, Room ___ at the Courthouse located at 88-11 Sutphin Boulevard, Room 
___, Jamaica, New York 11435 by the day of the hearing.  Service on the Superintendent shall be made by 
first class mail or overnight courier at the following addresses: 
 

Office of the Attorney General  
   120 Broadway 
   New York, NY 10271 
   Attention:  Rosalie Hronsky 

 
New York Liquidation Bureau 

    110 William Street 
New York, New York 10038 
Attention:  General Counsel 

 
The application in support of the motion is available for inspection at http://www.nylb.org.  In the event of 
any discrepancy between this notice and the documents submitted to Court, the documents control. 
 
Requests for further information should be directed to the New York Liquidation Bureau, Creditor & 
Ancillary Operations Division, at (212)341-6241. 
 

 
MARIA T. VULLO 

     Superintendent of Financial Services of  
   the State of New York  
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EXHIBIT 4 

 
[Other Orders of Liquidation] 
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